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I. BY THE COMMISSION

A. Statement

1. On July 26, 2010, Public Service Company of Colorado (Public Service or the Company) filed a Motion for Extraordinary Protection (Motion) for six items that it either expected to include in its emissions reduction plan to be filed on August 13, 2010 pursuant to House Bill 10-1365 or would likely be requested in discovery associated with the Company’s direct testimony that would accompany the plan.  Public Service filed the Motion pursuant to Decision No. C10-0808, adopted on July 9, 2010 and mailed on July 30, 2010, so that issues surrounding such requests for extraordinary protection could be resolved by an Administrative Law Judge (ALJ) no later than August 11, 2010.

2. In the Motion, Public Service sought highly confidential status for the following categories of information associated with its anticipated August 13, 2010 emissions reduction plan filing:

· Bids offered in response to Public Service’s May 2010 RFP for long-term gas contracts associated with the retirement/refueling of coal generation and its evaluations of those bids

· Long-term gas contracts resulting from this solicitation 

· Independent Power Producers (IPPs) offers to Public Service to sell existing generation and evaluations of these offers 

· Letters of intent or other agreements resulting from these IPP offers 

· Detailed estimates of Public Service replacement generation 

· STRATEGIST input files 

3.  Public Service stated it was concerned about the intentional and unintentional disclosure of this information and therefore requested a Commission order limiting access to the information to the Commissioners and their advisors, Trial Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), and their attorneys.

1. Decision No. R10-0872-I

4. ALJ Paul C. Gomez granted Public Service’s Motion, in part, by Decision No. R10-0872-I issued on August 11, 2010 and Decision No. R10-0872-I-E issued on August 12, 2010.  Specifically, ALJ Gomez granted the Company’s request to protect the six items listed above as highly confidential information under subparagraph 1100(a)(III) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.   ALJ Gomez also found, however, that granting all of the protections sought by Public Service as set forth in its motion would curtail the parties’ ability to present their cases.  

5. ALJ Gomez therefore established the following procedure to allow limited access to certain parties to the protected highly confidential information, with the exception of the STRATEGIST input files, as discussed below.  Each person seeking access to the information must execute the non-disclosure agreement (NDA) attached to the Motion.  This NDA will allow for in camera viewing of the highly confidential information at Public Service’s offices.  Note taking during the in camera review is allowed but making copies is not.  Access to the highly confidentially information in accordance with the in camera restriction is limited to a party’s outside counsel and three consultants or experts.  Pro se intervenors would have no access to highly confidential information.  

6. ALJ Gomez further determined that the parties that are IPPs and the Colorado Independent Energy Association, an IPP trade organization, cannot access the Company’s detailed cost estimates for replacement generation and IPP-asset sale information that has been designated as highly confidential. Similarly, ALJ Gomez determined that coal companies, gas companies, and their representative organizations could not access highly confidential gas contracts, gas bids, or bid evaluations.

7. With respect to the STRATEGIST input files, ALJ Gomez found that these files would not be provided to any party other than Staff and the OCC.  ALJ Gomez concluded that the Commission had already determined that STRATEGIST files would not be available to the parties by Decision No. C10-0808. 

8. On Monday, August 16, 2010, by Decision No. R10-0897-I, ALJ Gomez made Decision No. R10-0872-I immediately appealable via exceptions.  

9. On Wednesday, August 18, 2010, the Commission established a modified procedure to address such exceptions by Decision No. C10-0910, culminating in a Commissioners’ Deliberations Meeting on Wednesday, August 25, 2010.  Exceptions to Decision No. C10-0872-I were due noon on Friday, August 20, 2010, and responses were due at noon on Tuesday, August 24, 2010.  

10. Anadarko Energy Services (Anadarko) filed a motion on August 20, 2010, seeking leave to late-file its exceptions.  Anadarko explains that due to a technical error, a correct copy of its filing was not submitted to the Commission until shortly after the noon deadline.  We find good cause to grant this motion.

2. Exceptions to Decision No. R10-0872-I

11. Exceptions were filed by the following four parties:  the Gas Intervenors;
 Western Resource Advocates (WRA); Peabody Energy Corporation (Peabody); and Anadarko.  

12. The Gas Intervenors interpret our Decision No. C10-0808 concerning STRATEGIST differently than ALJ Gomez.  They argue that the Commission has not barred them or other parties from having access to all of the assumptions and inputs that Public Service uses to run STRATEGIST.  The Gas Intervenors also argue that the Commission has not prohibited them or other parties from using their own versions of STRATEGIST to develop model runs.  The Gas Intervenors state that they do not object to WRA and Peabody having access to the same executable STRATEGIST input files if the Gas Intervenors are granted access to these files.  Ultimately they seek access to the STRATEGIST input files in executable format (as opposed to in camera review only).

13. With respect to STRATEGIST, WRA argues that Decision No. C10-0808 does not preclude party access to STRATEGIST input files.  WRA explains that it wants full access to these input files, even though it does not intend to use them to run its own STRATEGIST analysis.  Instead, WRA says it needs the input files to fully and adequately understand Public Service’s proposed emissions reduction plan.  To that end, WRA lists specific data that it wants in a “machine readable text format.” 

14. In its exceptions, filed on August 17, 2010, Peabody asks the Commission to clarify whether parties are allowed to issue discovery about the assumptions used by Public Service in its STRATEGIST modeling.  Peabody recognizes that modeling assumptions might include highly confidential information; however, the need to protect that specific highly confidential information should not be the basis for broad exclusions of access to this modeling information.  Furthermore, Peabody asserts that ALJ Gomez’ ruling should not be interpreted as precluding discovery of the modeling assumptions.
  

15. Anadarko does not address the STRATEGIST input files issue in its exceptions filed on August 20, 2010. 

3. Responses to Exceptions

16. Responses to the exceptions were timely filed by Public Service, the Gas Intervenors, and Anadarko.

17. While Public Service states that it supports ALJ Gomez’ decision to restrict access to the STRATEGIST input files to Staff and the OCC, the Company states that it has been working with parties regarding data requests and discovery concerning inputs and modeling assumptions.  Public Service explains that these files contain a mixture of public information, confidential information, and highly confidential information, and therefore, from the Company’s perspective, it is extremely risky for the files to be provided in electronic form.  The Company also states that it would be extremely burdensome to eliminate all highly confidential information from the STRATEGIST input files and argues that such files with “holes” will not help the intervenors either.  

18. While Public Service suggests that it will continue to work with Peabody, the Gas Intervenors, and WRA to provide them with non-confidential modeling assumptions and inputs to STRATEGIST, the Company will continue to object to requests that are too burdensome, are not likely to lead to discovery of admissible evidence, seek privileged documents, or are otherwise objectionable.  In other words, Public Service reserves its right to object to discovery that appears to be directed at facilitating intervenor developed modeling of alternative scenarios.

19. The Gas Intervenors agree with Peabody that all modeling assumptions for the STRATEGIST analysis must be discoverable.  They also agree with Peabody that the Commission’s decision regarding STRATEGIST runs needs to be clarified.  The Gas Intervenors also agree with WRA that in camera review of STRATEGIST input files is simply not workable.  

20. Anadarko did not address the STRATEGIST input files issue in its response to exceptions.

B. Discussion

21. We disagree with ALJ Gomez’ conclusion that paragraph 43 of Decision No. C10‑0808 prohibits access to Public Service’s STRATEGIST files for all parties except Staff and the OCC.  Paragraph 43 instead anticipates and allows for discovery regarding the Company’s STRATEGIST analysis.  Moreover, the adoption of Decision No. C10-0808 precedes the Company’s request that the STRATEGIST input files be protected as highly confidential material.

22. We recognize that the STRATEGIST input files contain highly confidential information and therefore we will not modify ALJ Gomez’ finding, at this time, that the STRATEGIST input files shall have protection as highly confidential material.  We will also not modify, at this time, the restrictions on access to the STRATEGIST input files established by Decision No. R10-0872-I, where such access is limited to Staff and the OCC.

23. Based on Public Service’s response to the exceptions filed by the Gas Intervenors, WRA, and Peabody, we encourage the Company to continue working with parties regarding data requests and discovery concerning inputs and modeling assumptions to STRATEGIST.  If Public Service and the parties reach an impasse such that there are unresolved discovery disputes, we intend to address the matter at a discovery conference.  

24. If there are unresolved discovery disputes regarding STRATEGIST inputs, Public Service or any party may submit, by noon on Tuesday, August 31, 2010, a notice filing that simply attaches copies of the discovery or data request(s) in dispute, with the written objection from the responding party, if available.    

25. We shall consider such notice filings at a pre-hearing discovery conference on Wednesday morning, September 1, 2010, at 10:30 a.m. at the Commission’s offices.  This conference will follow our regularly scheduled Commissioners’ Weekly Meeting.  Parties involved in the outstanding discovery disputes as filed in accordance with the above directive shall appear at that time to present their positions and argument.  

26. In the alternative, if all discovery disputes regarding the STRATEGIST input files have been resolved, Public Service shall file no later than noon on Tuesday, August 31, 2010, a notice stating this fact.  In this event, we will meet on Wednesday morning, September 1, 2010, at 10:30 a.m. at the Commission’s offices for the sole purpose of vacating the hearing and parties are not required to appear.

27. The Commission recognizes that this Order addresses only one of the issues presented in the parties’ exceptions.  We will issue a future order on those other categories of information.

II. ORDER

A. The Commission Orders That:

1. The motion to late file exceptions filed by Anadarko Energy Services on August 20, 2010 is granted.

2. A pre-hearing discovery conference is scheduled for:


DATE:  
September 1, 2010


TIME:

10:30 a.m. through 12:00 p.m.


PLACE:
Commission Hearing Room



1560 Broadway, Suite 250



Denver, Colorado

3. Decision No. R10-0872-I, as to the STRATEGIST input files issue, is affirmed on the different grounds set forth above.

4. Exceptions to all other issues addressed in Decision No. R10-0872-I will be addressed in a future order.

5. This Order is effective upon its Mailed Date.

B. ADOPTED AT COMMISSIONERS’ DELIBERATIONS MEETING 
August 25, 2010.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
_______________________________


JAMES K. TARPEY
_______________________________


MATT BAKER
_______________________________
                                      Commissioners










� The Gas Intervenors include Chesapeake Energy Corporation; EnCana Oil & Gas (USA); and Noble Energy, Inc.


� American Coalition for Clean Coal Electricity and the Colorado Mining Association each filed concurrences with Peabody’s exceptions on August 17, 2010.
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