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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Colorado Public Utilities Commission (Commission) for consideration of a Petition filed by Energy Colorado Outreach (EOC) to commence rulemaking for what is termed an Energy Service Affordability Program (ESAP).  EOC requests that the Commission issue a formal Notice of Proposed Rulemaking (NOPR) for the promulgation of low-income rate assistance rules.  To assist the Commission, EOC included EOC prototype ESAP Rules as the basis for comment and discussion.

2. On July 2, 2010, the Commission issued a notice stating “[a]ny person desiring to intervene in or participate as a party in this proceeding shall file a petition for leave to intervene, or under the Commission’s Rules of Practice and Procedure, file other appropriate pleadings to become a party.”

3. Public Service Company of Colorado (Public Service) timely filed a motion to intervene in this proceeding.  Public Service did not state support or opposition to the Petition, nor to the NOPR proposed by the EOC.

4. Black Hills/Colorado Electric Utility Company, LLP (BHE) timely filed a motion to intervene in this proceeding.  BHE expresses concern whether the proposed rules are supported by adequate statutory authority or may be in conflict with controlling Colorado law.  BHE states that, in the absence of sufficient authority, its customers would be unlawfully required to subsidize “low-income” customers.  BHE also expresses concern that EOC’s prototype ESAP would negatively impact the costs and cost allocation among its customer classes if the ESAP Rules were promulgated as drafted by the EOC.

5. The Colorado Office of Consumer Counsel (OCC) timely filed a notice of intervention by right.  The OCC recommends the Commission issue a NOPR based on the EOC’s filing, but does not indicate support or opposition to the specific proposal.

6. In addition, the Colorado Center on Law and Policy, AARP, Colorado Cross-Disability Coalition, and Western Resource Advocates all filed comments in support of the Petition.

7. EOC states its Petition is supported by § 40-3-106(1)(d), C.R.S.  That statute, enacted in 2007, allows the Commission to “approve any rate, charge, service, classification, or facility of a gas or electric utility that makes or grants a reasonable preference or advantage to low-income customers.”  “Low-income utility customer” is defined as a customer with “a household income at or below one hundred eighty-five percent of the current federal poverty level” and who otherwise “meets the eligibility criteria set forth in rules of the department of human services.”  § 40-3-106(1)(d)(II), C.R.S.  Prior to approving any such low-income preference, the Commission must consider “the potential impact on, and cost-shifting to, utility customers other than low-income utility customers.”  § 40-3-106(1)(d)(III), C.R.S.

8. EOC’s prototype ESAP Rules, included as Attachment A to this decision, would mandate electric and natural gas utilities with 50,000 customers or more to implement a residential ESAP program pursuant to the proposed rules.  This would include both of the investor-owned electric utilities currently under Commission rate regulation.

9. The prototype ESAP Rules would limit the number of participants in the utility’s ESAP program in years one and three to no more than 50 percent of the utility’s Low-income Energy Assistance Program (LEAP) participants from the prior year.  In years three through six no more than 100 percent of the utility’s LEAP participants from the prior year could participate.  Lastly, in year seven and on, the program would be available to any low-income customers as defined in § 40-3-106(d)(II), C.R.S.
10. The prototype ESAP program would provide customers with two primary benefits:  (1) a credit on current utility bills based on an “energy affordability” index; and (2) a credit to reduce pre-existing electric bill arrearages accumulated prior to entry in the ESAP program.

11. The “energy affordability” benefit is a cap on the amount a low-income customer is responsible for paying.  The cap ranges from 4 percent of annual income (for households at or below 75 percent of the federal poverty level) to 6 percent of annual income (for households between 125 percent and 185 percent of the federal poverty level).  The balance of the bill is delivered to the customer as a fixed monthly bill credit.  The credit is provided first by any LEAP grant funding, and then second as a utility bill credit subsidized by all utility retail customers.

12. The prototype ESAP Rules would require ESAP customers to enroll in the utility’s levelized budget billing program, when feasible.  In addition, the prototype rules require that any customer approved to receive the ESAP benefit must agree to have their dwelling weatherized if contacted by a state-authorized weatherization agency.

13. The prototype ESAP Rules arrearage benefit is structured to reduce pre-existing customer utility bill arrearages to zero over no less than two years.  The customer payment toward arrearage reduction shall not exceed 1 percent of gross household income.  The balance would be again delivered to the customer as a fixed monthly bill credit subsidized by all utility retail customers.

14. The prototype rules provide for utility recovery of ESAP costs.  The EOC proposes allocating costs to customer classes on a usage basis, and then the allocation within the classes will be as determined by the Commission.  Additionally, the prototype rules would prohibit utilities from specifically identifying ESAP charges on customer bills.

B. Discussion

15. Commission Advisory Staff suggested that a more efficient rulemaking process would be to first solicit comments and reply comments with regard to the EOC’s prototype rules from parties that have an interest in the establishment of low-income rate assistance programs.  The comment and reply comment process would allow the Commission to collect legal and program design input from all interested parties prior to issuing a formal NOPR.

16. Commission Advisory Staff expressed concern regarding the mandatory nature of the proposed ESAP program.  Staff’s review of audio recordings of the legislative hearings that resulted in the passage of what is § 40-3-106(1)(d), C.R.S., indicate that the sponsoring legislator and those witnesses testifying in support of the law all described the provisions as allowing the Commission to approve utility-proposed rates and charges granting a reasonable preference or advantage to low-income customers, not to mandate such rates.

17. In consideration of the above, we will grant EOC’s Petition in part.  However, we decline to issue EOC’s proposed NOPR at this time.  Instead, the Commission hereby provides that any interested party may file written comments to the EOC’s proposed NOPR on or before 30 days from the effective date of this decision.  In addition, any interested party may file written reply comments in response to the filed comments on or before 60 days from the effective date of this decision.

18. The Commission further requests that an interested party respond to any or all of the questions provided as Attachment B.

19. It is the intent of the Commission to proceed to formal rulemaking and the issuance of a formal NOPR for low-income assistance on or before November 30, 2010.

20. The Commission will adopt the common practice of allowing any interested party to provide comments, testimony, or other information for Commission consideration in this pre-rulemaking proceeding without formal intervention.  Accordingly, the Commission denies as moot the requests for intervention filed by Public Service and BHE and invites the same to participate as an interested party in the proceeding.

C. The Permit-but-Disclose Process
21. During the 2008 legislative session, the General Assembly passed, and the Governor signed, House Bill 08-1227 (HB 08-1227).  HB 08-1227, among other things, modified the requirements applicable to the Commission concerning ex parte contacts with interested parties in non-adjudicatory proceedings.  In a recent rulemaking docket, the Commission modified its Rules of Practice and Procedure to conform to the new statute.  See Decision No. R08-1297, Docket No. 08R-459ALL, mailed December 19, 2008.  The Commission also determined that pre-rulemaking dockets such as the instant docket are not adjudicatory proceedings and, therefore, ex parte communications are permissible within the purview of that statute.  Id. at ¶ 7, fn. 1.  Consistent with the Commission’s determination that the instant docket is not an adjudicatory proceeding, all Staff will be available to assist the Commission.

22. As of the mailed date of this order, any party may make an ex parte presentation to a Commissioner in a meeting that may include Staff.  Any such ex parte contacts must relate to matters being investigated in this docket and cannot concern any matter pending before the Commission in any other docket.

23. Within two business days following a permitted ex parte presentation, the party requesting the meeting shall file with the Commission in this docket a letter disclosing the contact.  The disclosure letter shall state the time, date, and place of the meeting; list the persons attending; shall contain a summary description of the presentation; and a statement that the subject matter of the communication did not relate to any pending adjudicatory proceeding before the Commission.  If any materials were provided to the Commissioner during the meeting, those shall be identified in the letter and attached.  For filing purposes, the disclosure and any attachments shall include an original and three copies.  In addition, one electronic copy of the disclosure letter and any other materials should be filed with the Commission.  The disclosure letter and any other material must provide other parties with sufficient information to allow them to decide whether they wish to hold ex parte meetings to share their views on the subject.  Parties should not simply file a disclosure that indicates they discussed the Energy Service Affordability Docket, but should also include the specific topics covered. 

24. The disclosure letter and any attached materials will become part of the official record in this case.  Further, the disclosure letter and other provided material will be promptly scanned and posted to the Commission’s website in connection with other documents and orders in this docket.  Since this is not an adjudicatory proceeding, and because the disclosure letters will be promptly posted to the Commission’s website, parties are not required to serve any other interested parties with a copy of the disclosure or attachments.  Any materials asserted to be confidential will be treated in the same manner as confidential material provided in rulemaking proceedings. 

25. For our part, the Commissioners will attempt to accommodate all reasonable requests for ex parte meetings, subject to the schedule and availability of each Commissioner.  We may give preference in scheduling to a party that has not made a prior ex parte presentation in this docket, as opposed to a party wishing to make an additional presentation.  Finally, it may be worth noting that there is no requirement that a party make the same presentation to each of the three Commissioners.  In other words, parties may elect to meet (in separate meetings) with one, two, or three of the Commissioners.  However, in such situations, copies of all the presentations, with letter(s) disclosing the separate contacts and presentations, must be filed with the Commission in this docket.

26. To schedule an ex parte presentation with a Commissioner, the interested party should contact either Ms. Donna Acierno, Assistant to the Commissioners; or Mr. Gene Camp, the lead member of Staff in this case.  When contacting either Ms. Acierno or Mr. Camp, the interested party should identify that the presentation is associated with this case.

II. ORDER 

A. The Commission Orders That:

1. The Petition of Energy Colorado Outreach (EOC), seeking initiation of a rulemaking process, is granted in part.  The Commission will request comments to the EOC’s proposed Notice of Proposed Rulemaking (NOPR) within this proceeding prior to issuance of a NOPR.

2. The request to issue EOC’s proposed NOPR is denied at this time. 

3. Interested parties may file written comments to the EOC’s proposed NOPR on or before 30 days from the effective date of this Decision.

4. Interested parties may file written reply comments in response to the filed comments on or before 60 days from the effective date of this Decision.

5. Interested parties may file written responses to any or all of the questions provided as Attachment B.

6. The Motion for Leave to File Comments filed by Public Service Company of Colorado is denied as moot.

7. The Motion for Leave to File Comments filed by Black Hills Colorado Electric Utility Company, LP, is denied as moot.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
August 11, 2010.
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