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I. BY THE COMMISSION

A.
Statement

1. This matter comes before the Commission for consideration of a Motion for Extraordinary Protection (Motion) filed by Public Service Company of Colorado (Public Service) on July 14, 2010.  Public Service seeks extraordinary protection for the bid pricing information provided in Highly Confidential Attachment F to its 2009 Renewable Energy Standard (RES) Compliance Plan Report.  Highly Confidential Attachment F to the 2009 RES Compliance Report contains the specific bid pricing for the on-site solar renewable energy credits made in response to Public Service’s large on-site solar requests for proposals (RFPs).

2. No responses to the motion have been filed.

3. Now, being fully advised in the matter and consistent with the discussion below, we grant the Motion and enable access to the highly confidential report by the Commissioners, Administrative Law Judges (ALJs), Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys.  In addition, we enable access by certain individuals selected by Western Resource Advocates (WRA) subject to the restrictions set forth below.


B.
Findings and Conclusions
4. Consistent with Rule 1100(a)(III) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1, Public Service has attached to the Motion an affidavit containing the names of all persons with access to the information alleged to be extraordinarily confidential and the estimated period of time for which the information must remain undisclosed, as well as a specific form of nondisclosure agreement.

5. In its Motion and accompanying affidavit, Public Service states that the bid prices set forth on Highly Confidential Attachment F are commercially sensitive information.  Further, Public Service argues that, if publicly revealed, the bid prices could provide market intelligence to the bidders who respond to its RFPs as to how their bids compare with their competition.  Use of the bid prices in this manner could, according to Public Service, interfere with the opportunity for robust bid competition.  Public Service requests that the bid prices be treated in a highly confidential manner until after one year from the date of this Order or upon execution of the contracts with the winning bidders, whichever is longer.

6. In this instance, we agree with Public Service that extraordinary protection of the bid prices is essential to the integrity of the bidding process and that the information for which Public Service seeks extraordinary protection is commercially sensitive.
7. We agree with Public Service that it is appropriate to enable access to the bid prices set forth in Highly Confidential Attachment F by the Commissioners, ALJs, Commission Staff (trial and advisory), the OCC, and their respective attorneys.  In some cases, this access may require the execution of a Nondisclosure Agreement Pertaining to Highly Confidential Information.

8. We also agree with Public Service that it is appropriate to enable up to four persons employed by WRA to review the information following execution of the contracts with the winning bidders.  These persons must sign the Nondisclosure Agreement Pertaining to Highly Confidential Information attached as Appendix A to this Order.

II. ORDER

A. The Commission Orders That:

1. The Motion for Extraordinary Protection filed by Public Service Company of Colorado on July 14, 2010, is granted.

2. The bid prices set forth on Highly Confidential Attachment F to Public Service Company of Colorado’s 2009 Renewable Energy Standard Compliance Plan Report shall be treated as extraordinarily confidential and are granted the extraordinary protections sought by Public Service Company of Colorado in the absence of further order of the Commission.

3. The Commissioners, Administrative Law Judges, Commission Staff (trial and advisory), the Colorado Office of Consumer Counsel (OCC), and their respective attorneys are granted access to the bid evaluation report and attachments subject to the conditions set forth below.

4. To have access to the types of documents and information protected by this Order, employees of the OCC must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

5. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Office of the Attorney General must represent the Commission, Commission Staff, or the OCC in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

6. To have access to the types of documents and information protected by this Order, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

7. To have access to the types of documents and information protected by this Order following execution of the contracts with the winning bidders, employees of Western Resource Advocates (WRA) must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.  WRA’s access  is limited to a maximum of four employees.

8. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 14, 2010
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