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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Motion to Stay Commission Approval of the Verified Application (Motion) filed on July 8, 2010 by the Colorado Office of Consumer Counsel (OCC).  Public Service Company of Colorado (Public Service or Company) filed a response to the Motion on July 22, 2010.  Finally, the OCC filed a Motion for Leave to File Reply to Public Service’s Response on July 27, 2010.  

2. Now, being fully advised in the matter and consistent with the discussion below, we grant the OCC’s Motion for Leave to File Reply; dismiss Public Service’s verified application without prejudice; and deny all interventions as moot.

B. Background

3. Public Service filed a verified application for approval of amendment to its 2007 Colorado Resource Plan on June 4, 2010.  In its verified application, Public Service asserts that it is no longer in a position to contract for all of the solar resources contained in Portfolio No. 5 due to the currently anticipated time schedule to obtain all governmental approvals necessary to build the San Luis Valley-Calumet-Comanche transmission line.  The Commission approved Portfolio No. 5 in Decision No. C09-1257 (Phase II Decision), issued on November 6, 2009 in Docket No. 07A-447E (In the Matter of the Application of Public Service for Approval of Its 2007 Colorado Resource Plan).  

4. Portfolio No. 5 included 250 MW of solar thermal with storage resources and 105 MW of photovoltaic resources, for a total solar acquisition of 355 MW.  In its application, Public Service proposes three options involving an amendment of the approved 2007 Electric Resource Plan.  The Company states that these three options can be accommodated before the completion of the San Luis Valley-Calumet-Comanche transmission line.  These options are as follows: (1) acquisition of 1 125 MW solar thermal with storage bid along with two 30 MW solar photovoltaic bids, for a total solar acquisition of 185 MW; (2) acquisition of three 30 MW solar photovoltaic bids, for a total solar acquisition of 90 MW; and (3) acquisition of two 30 MW of solar photovoltaic bids for a total solar acquisition of 60 MW. 

5. The following entities filed timely notices of intervention by right and/or petitions to intervene by permission: Interwest Energy Alliance; Western Resource Advocates; Ms. Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the OCC; Fotowatio Renewable Ventures; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation (collectively Gas Intervenors); Governor’s Energy Office; and Staff of the Colorado Public Utilities Commission. Public Service filed an objection to the Gas Intervenors’ joint petition to intervene on July 14, 2010.  The Gas Intervenors filed a Motion for Leave to Reply and Reply to Public Service’s Objection on July 23, 2010.

6. The Commission deemed the verified application complete by minute entry at the weekly meeting held on July 22, 2010.

C.
Motion 

7.
In its Motion, the OCC generally argues that the Commission lacks legal authority to amend Phase II while judicial review of that decision is pending.  The OCC points out that on March 3, 2010 it filed its judicial review of the Phase II Decision and decisions on rehearing, reargument, or reconsideration (RRR) of the Phase II Decision with the District Court of the City and County of Denver.  That judicial review case is pending at this time.

8.
The OCC contends that Public Service’s verified application effectively seeks an amendment of the Phase II Decision.  The OCC states that an administrative agency, such as the Commission, lacks the authority to change, alter, or vacate its decision while judicial review proceedings are pending in the district court.  See O’Bryant v. Pub. Utils. Comm’n, 778 P.2d 648 (Colo. 1989) (discussing that principle in the context of a Commission decision).   

9.
The OCC points out that, in the Phase II Decision, the Commission approved the acquisition of 355 MW of solar resources by Public Service.  The OCC states that, by requesting authorization to reduce the total amount of solar resources from 355 MW to either 185 MW, 90 MW, or 60 MW, Public Service is requesting that the Commission change or alter the Phase II Decision.  The OCC argues that since the Phase II Decision is presently on judicial review, the Commission lacks the authority to modify that decision at this time.  The OCC concludes that the Commission should stay this proceeding until judicial review is resolved.

10.
In its response, Public Service contends that the verified application filed in this docket does not address, directly or indirectly, the utility ownership issues that are the subject of the OCC’s appeal.  Public Service also argues that the cases cited by the OCC do not apply to Commission decisions.  The Company believes these cases stand for the proposition that a trial court is divested of jurisdiction over a matter when its order concerning that matter is appealed.  Public Service argues this principle does not apply to the Commission.

11.
Public Service further points out that § 40-6-116, C.R.S., provides an appeal of a Commission decision, does not stay that decision unless, inter alia, the district court enters an order making specific findings that “great or irreparable damage would otherwise result to the petitioner and specifying the nature of the damage.”  The district court did not issue such an order here.  Public Service finally argues that adoption of the OCC’s position would result in the Commission losing jurisdiction over an issue if its order addressing that issue has been appealed. Public Service argues that such a result would be contrary to the law and public policy.  

12.
In its Motion for Leave to File Reply to Public Service’s Response, the OCC further elaborates on the arguments made in its Motion.  We find that the arguments made by the OCC in that filing may be useful to the Commission in reaching a just and reasonable decision in this case.  We therefore find good cause to grant the OCC’s Motion for Leave to File Reply to Public Service’s Response.
D.
Analysis

13.
We find Public Service is incorrect when it states the cases cited by the OCC only apply to trial court decisions under appeal, not to Commission decisions under appeal.  Indeed, O’Bryant v. Public Utilities Commission, 778 P.2d 648 (Colo. 1989), which the OCC cites in its Motion and which Public Service does not address in its response, involved a Commission order under appeal.  The O’Bryant case arose from a formal complaint.  Mr. O’Bryant argued it was improper for U S WEST Communications, Inc. (U S WEST) to cut all of the telephone services to him, since he only owed money to his long-distance provider, but paid his local exchange bill in full.  The complainant prevailed at the Commission level and the telephone companies appealed to district court.  
14.
During the pendency of judicial review, Staff of the Commission and U S WEST entered into a settlement agreement on the policy issues implicated in the O’Bryant docket and filed a motion to dismiss the appeal in district court.  Id. at 651-652.  The district court granted the motion and approved the settlement agreement despite the objections of Mr. O’Bryant.  Mr. O’Bryant appealed the dismissal to the Colorado Supreme Court.

15.
The Colorado Supreme Court reversed the district court, holding the Commission acted improperly by entering into the settlement agreement and modifying its decision while judicial review was pending.  The court stated as follows:


While section 40-6-115, 17 C.R.S. (1984), provides for judicial review of a PUC decision in the district court and for appellate review in the supreme court, there is nothing in the statutory procedure for judicial and appellate review which authorizes the PUC, once a judicial review proceeding has been commenced, to alter or amend its decision by entering into a settlement agreement with only one party to the judicial review proceeding to the exclusion of the other party.  On the contrary, the Public Utilities Law contemplates that the PUC, which obviously has no personal, economic, or other tangible interest in its decision, will act as a neutral decision-maker in resolving the issues before it.  Once judicial review is commenced in the district court by filing a petition for writ of certiorari, the PUC’s obligation is to certify the record in a timely fashion and, if it so desires, to appear before the district court in support of its decision. 

***


[An] administrative agency is without authority to change, alter, or vacate an order while review proceedings are pending in the district court, even as an inferior court is without authority to vacate or modify a judgment after writ of error has issued out of this court directed to such judgment.

Id. at 655-56 (emphasis added).  We find that the O’Bryant case controls and we are not able to distinguish it from the facts and circumstances of this case.


16.
Other Colorado cases support the same result.  In Board of Medical Examiners v. Lopez-Samayoa, 887 P.2d 8 (Colo. 1994), the Board of Medical Examiners (Board) issued an order sanctioning a physician for failure to meet generally accepted standards of medical practice.  The physician appealed.  During the pendency of the appeal, the Board issued a second order.  In the second order, the Board modified its first order by attaching additional conditions on the physician’s license to practice medicine.  The Board argued that it retained jurisdiction to enter the second order, despite the fact that the physician had previously filed his notice of appeal from the first order.  The Colorado Supreme Court disagreed, ruling that the Board was without jurisdiction to impose additional sanctions on the physician’s license once the physician filed a notice of appeal from the Board’s first order, which was a final agency action.  The Board’s second order was therefore void.  We note that the Lopez-Samayoa case involved an appeal from an administrative agency order rather than from a trial court order, as Public Service incorrectly states in its response.  See also Marr v. Department of Revenue, 43 Colo. App. 36, 598 P.2d 155 (1979) (holding the Department of Revenue lacked jurisdiction to stay its order revoking plaintiff’s driver’s license once review of that order was commenced in the district court).
17.
In Musick v. Woznicki, 136 P.3d 244 (Colo. 2006), the Colorado Supreme Court discussed the general rule that, once an appeal is properly underway, jurisdiction transfers to the appellate court.  The court stated that a trial court is not divested of jurisdiction when a party files a premature notice of appeal of a non-final judgment, therefore articulating an exception to the rule.  However, this exception does not apply here.  This is because the Phase II Decision, after the Commission ruled on two rounds of RRRs, was a final decision.  The OCC’s judicial review in the district court is not premature.

18.
Public Service also argues the OCC’s Motion must fail because judicial review of a Commission decision does not automatically stay that decision.  See § 40-6-116, C.R.S.  We find this argument is misplaced.  Section 40-6-116, C.R.S., states:
(1)
The pendency of a writ of certiorari or review shall not of itself stay or suspend the operation of the decision of the commission; but, during the pendency of such writ, the district court, in its discretion, may stay or suspend, in whole or in part, the operation of the commission's decision.

(2)
No order so staying or suspending any decision of the commission shall be made other than upon three days' notice and after hearing; and if the decision of the commission is suspended, the order suspending the same shall contain a specific finding based upon evidence submitted to the court and identified by reference thereto that great or irreparable damage would otherwise result to the petitioner and specifying the nature of the damage.

***

Staying an order of the Commission while an appeal is pending is different from barring a modification of that order pending an appeal.  We agree with the OCC that, in Lopez-Samayoa, the Colorado Supreme Court found an administrative agency is not precluded from enforcing its order while an appeal of that order is pending, even if it may not substantively modify it during that time.  Lopez-Samayoa, 887 P.2d at 15.


19.
We understand the policy arguments made by Public Service in its response.  We conclude, however, we have no jurisdiction to modify the Phase II Decision while the judicial review of that decision is pending.  We therefore have no jurisdiction to rule on which of the three options proposed by Public Service in its verified application is best or whether some other option is best.  Since we have no jurisdiction to rule on the merits of the verified application at this time, we dismiss the verified application without prejudice.  Public Service may re-file the application once judicial review of the Phase II Decision concludes or if it reaches an appropriate agreement with the OCC. Public Service may also attempt to reach the result it seeks in a manner that does not involve modifying the Phase II Decision.


20.
Because we have no jurisdiction to rule on the merits of the verified application at this time, we deny all petitions to intervene by permission and/or notices of intervention as moot.  Finally, we will not discuss Public Service’s objection to the intervention of the Gas Intervenors or the motion for leave to reply filed by these entities, as both of these pleadings are also moot.

II. Order
A.  
The Commission Orders That:

1. The Motion for Leave to Reply, filed by the Colorado Office of Consumer Counsel (OCC) on July 17, 2010 is granted.

2. The Motion to Stay Commission Approval of the Verified Application filed on July 8, 2010 by the OCC is granted, consistent with the discussion above.

3. The application for approval of amendment to the 2007 Colorado Resource Plan, filed by Public Service Company of Colorado (Public Service) on June 4, 2010 is dismissed without prejudice, consistent with the discussion above.
4. The petitions to intervene by permission and/or notices of intervention filed in this matter by Interwest Energy Alliance; Western Resource Advocates; Leslie Glustrom; Colorado Independent Energy Association; Climax Molybdenum Company and CF&I Steel, L.P., doing business as Evraz Rocky Mountain Steel; the OCC; Fotowatio Renewable Ventures; Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation; Governor’s Energy Office; and Staff of the Public Utilities Commission are denied as moot.
5. The objection to the joint petition to intervene of Noble Energy, Inc.; Chesapeake Energy, Inc.; and EnCana Corporation filed by Public Service on July 14, 2010 is moot.

6. The Motion for Leave to Reply and Reply to Public Service’s Objection filed on July 23, 2010 by Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation is moot.

7. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective upon its Mailed Date.

B. 
ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
 
July 28, 2010.
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