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I. BY THE COMMISSION

A. Statement

1. The Commission convened a pre-hearing conference in this proceeding on July 8, 2010.  At this conference, Black Hills/Colorado Electric Utility LP (Black Hills or Company) made a presentation concerning its preliminary intentions for submitting to the Commission an emissions reduction plan under House Bill 10-1365 (HB 10-1365) on or before August 13, 2010.  

2. Subsequent to that presentation, we took up the notices and petitions for interventions filed pursuant to Decision No. C10-0550 that opened this proceeding, with the exception of the petition for intervention filed by the Colorado Department of Public Health and Environment (CDHPE or Department).
  We also set a procedural schedule for this proceeding and established procedures for the conduct of discovery.  This order addresses the results of that pre-hearing conference.

B. Discussion

1. Black Hills’ Presentation

3. Black Hills explained at the July 8, 2010 pre-hearing conference that it operates two coal-fired generation units at its W.N. Clark Generating Station (Clark) located in Cañon City, Colorado.  The two units are the only coal-fired units in the Company’s fleet.  They were installed in the mid to late 1950s and have a combined rated capacity just under 42 MW.

4. Black Hills explained that it is currently working with CDPHE to design its emissions reduction plan under HB 10-1365.  The Company stated installation of emissions controls on the two units at Clark is not a viable option for an emissions reduction plan due to the age of the plants, the relatively small size of the units, and limits on space at the site in Cañon City, among other negative factors.  For many of the same reasons, the Company has concluded that retrofitting the Clark units to burn natural gas would not be economically feasible.  Black Hills further asserted that demand-side management resources would not likely provide a realistic option to replace the coal-fired capacity.
5. Black Hills concluded its presentation by stating that the emissions reduction plan it will file in August 2010 will likely comprise one or both of the following options:  (1) conversion of the Clark station units to biomass (wood pellets) as the primary fuel; and/or (2) retirement of the Clark station units and replacement with utility-owned natural gas generation.  Black Hills explained that its analyses of these two options were only preliminary and that an additional study would be required subsequent to the August 2010 filing deadline under HB 10-1365 and likely beyond the December 15, 2010 deadline for our final decision on the Company’s emissions reduction plan.  Black Hills suggested that the final decision on which option would best meet emissions reduction requirements could be deferred until the Company’s next electric resource plan (ERP) proceeding that is expected to begin in October 2011.

6. We posed several questions to Black Hills regarding its consultations with CDHPE, the timeline for when the Company would determine whether the biomass option was feasible, and the implications of the Commission’s approval of an emissions reduction plan under HB 10-1365 if the Commission’s final decision regarding major components of such a plan were deferred until the 2011 ERP.
2. Procedural Schedule

7. Given that Black Hills’ presentation raised several important policy questions, we will hear this case en banc.  We further establish the following procedural schedule: 

Filing of Black Hills Plan and Written Direct Testimony…..……………………August 13, 2010

Answer Testimony and Exhibits…..…………………………………………..September 29, 2010

Cross Answer/Rebuttal Testimony and Exhibits...................................................October 29, 2010

Evidentiary Hearing……….……………………………………...November 19, 22, and 23, 2010

Statements of Position……….……………………………………………….....December 1, 2010

Commissioners’ Deliberation Meeting………………………………………….December 6, 2010

Commission Decision…………………………………………………………December 15, 2010

3. Interventions

8. The Colorado Office of Consumer Counsel and the Colorado Governor’s Energy Office timely filed notices of intervention by right.

9. The following entities timely filed petitions to intervene by permission in this matter:

· Wal-Mart Stores, Inc. and Sam’s West, Inc., jointly (collectively, Wal-Mart);

· Colorado Interstate Gas Company and Wyoming Interstate Company, L.L.C.;

· Interwest Energy Alliance;

· Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation, jointly;

· Western Resource Advocates;

· Cripple Creek & Victor Mining Company and Holcim US Inc., jointly

· Peabody Energy Corporation (Peabody)

10. Black Hills did not object to any of these interventions.

11. We note the interventions by right and find good cause to grant all petitions to intervene by permission.

4. Status of CDPHE as a Party

12. On May 21, 2010, CDPHE, filed a petition for permissive intervention in this Docket.  Before the Commission could rule on that petition, CDPHE filed a Notice of Withdrawal of Petition for Intervention on June 30, 2010.  In this notice, CDPHE states HB 1365 identifies a limited role for the Department, which it can satisfy without being a party to the case.  Two parties filed replies to CDPHE’s notice.  

13. First, Peabody opposes the withdrawal.  Peabody states CDPHE must be a party in order for other parties to attain transparency with regard to CDPHE’s process in evaluating Public Service Company of Colorado’s plan.  Peabody’s opposition was joined by Cripple Creek & Victor Gold Mining Company and Holcim US Inc. 

14. Second, Black Hills supports CDPHE’s withdrawal.  Black Hills believes the role of CDPHE, as defined by HB 10-1365, is limited and can be accommodated without party status. 

15. Rule 1309(d), 4 Code of Colorado Regulations (CCR) 723-1, states a party may withdraw an application or petition upon notification to the Commission and all parties prior to 45 days before the first day of hearing.  As such, CDPHE’s Notice of Withdrawal is timely and well pled. 

16. However, the Commission may find the presence of a party is necessary for just adjudication of a Docket.  For standards governing joinder, the Commission looks to Colorado Rule of Civil Procedure (C.R.C.P.) 19.  C.R.C.P. 19(a) states a party shall be joined to an action if, in his absence, complete relief cannot be accorded among those that are already parties.  Such parties are deemed “necessary parties.”  As the Colorado Supreme Court stated in Woodco v. Lindahl, “those whose presence is essential to determination of the entire controversy are necessary parties.”  152 Colo. 49, 55, 380 P.2d 234, 238 (1963).

17. The Commission believes CDPHE is such a necessary party in this Docket.
  In CDPHE’s absence, the Commission would be unable to render a determination on the entire controversy.  Resolution of this controversy requires some level of participation by CDPHE, in order to allow the Commission an opportunity to fully understand CDPHE’s assessment of Black Hills’ August 2010 filing and to consider CDPHE’s determination, as required by statute. 

18. That being said, the Commission is unconvinced by Peabody’s contention that CDPHE must remain a party in order to provide insight or transparency into CDPHE’s process.  As such, the Commission finds it appropriate to join CDPHE as a necessary party but will nonetheless offer it some additional protections.  CDPHE will not be subject to discovery until after it files its report containing its analysis of Black Hills’ August 2010 filing.  The Commission expects this report will be filed on or before this deadline for answer testimony in this Docket, September 29, 2010.  In addition, the Commission expects CDPHE will make a witness available at hearing for cross-examination.  Such witness should possess the technical expertise necessary to speak authoritatively regarding CDPHE’s report.

5. Discovery

19. As a general matter, discovery in this proceeding will be controlled by Rule 1405, 4 CCR 723-1, unless otherwise stated in this Order.

20. Parties may begin propounding discovery on August 13, 2010.  Discovery requests submitted prior to this date will be treated as if they were propounded on August 13, 2010.

21. The cut-off date for all discovery requests related to Direct Testimony shall be no later than the due date for filing Answer Testimony.  The cut-off date for all discovery requests relating to Answer Testimony shall be no later than the due date for filing Rebuttal and Cross-Answer Testimony. The cut-off date for all discovery requests related to Rebuttal and Cross-Answer Testimony shall be no later than 3:00 p.m. on Friday, November 12, 2010.

22. Data requests served after 3:00 p.m. will be effective as of the next business day.  

23. The parties are further advised that neither discovery requests nor responses to discovery are to be provided to the Commissioners or Commission advisors except as necessary to support a motion or as an exhibit to be used at hearing.

24. Response time to data and discovery requests shall be ten calendar days for requests related to Direct Testimony, seven calendar days for requests related to Answer Testimony, and five calendar days for requests related to Cross-Answer and Rebuttal Testimony, regardless of the number of requests.  

25. In the event of a discovery dispute, the parties shall first attempt to resolve their dispute.  If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery request at issue.  A response to the motion to compel shall be filed within three business days.  Any motion or response shall be served electronically.  A hearing on the motion shall be coordinated by telephone and heard by telephone as soon as practical.   We delegate the resolution of discovery disputes to an Administrative Law Judge.

C. Motion for Pro Hac Vice 

26. Holly Rachel Smith on behalf of Wal-Mart filed a motion to appear pro hac vice.  

27. C.R.C.P. 221(1) lists the requirements that out of state attorneys must meet to appear on a particular matter in Colorado.  Further, C.R.C.P. 221.1 specifically addresses appearances by out of state attorneys before Colorado administrative agencies.  It provides that all requirements contained within C.R.C.P. 221(1) must be followed, except those requiring designation of a Colorado associate attorney. 

28. In this case, we find the above-identified attorney for Wal-Mart complied with all of the requirements enumerated in C.R.C.P. 221(1).  The motion is also unopposed.  We therefore grant this motion to appear pro hac vice.

II. ORDER

A. The Commission Orders That:

1. We note the interventions by right filed by the Colorado Office of Consumer Counsel and the Colorado Governor’s Energy Office.

2. We find good cause to grant petitions to intervene by permission filed by Wal-Mart Stores, Inc. and Sam’s West, Inc., jointly; Interwest Energy Alliance; Western Resource Advocates; Colorado Interstate Gas Company and Wyoming Interstate Company, L.L.C., jointly; Noble Energy, Inc., Chesapeake Energy, Inc., and EnCana Corporation, jointly; Cripple Creek & Victor Mining Company and Holcim Inc. jointly; and Peabody Energy Corporation

3. The Colorado Department of Public Health and Environment is joined as a necessary party for purposes of this docket, and shall participate in this proceeding in a manner consistent with the above discussion.

4. We adopt the discovery procedures discussed above.  An Administrative Law Judge shall resolve any discovery disputes between parties, as discussed above.

5. The emissions reduction plan to be filed by Black Hills/Colorado Electric Utility LP will be set for hearing before the Commission as follows:

DATES:
November 19, 22, and 23, 2010 

TIME:

9:00 a.m. through 5:00 p.m.

PLACE:
Commission Hearing Room


1560 Broadway, Suite 250


Denver, Colorado

6. We grant the motion to appear pro hac vice filed by Holly Rachel Smith, Esq.

7. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 14, 2010.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________

Commissioners

COMMISSIONER MATT BAKER ABSENT.










� By Decision No. C10-0703, we shortened response time to CDPHE’s Notice of Withdrawal of its Petition for Intervention filed on June 29, 2010 to 4:00 p.m. on July 8, 2010.  Because that deadline followed the scheduled pre-hearing conference in this Docket, we deferred deliberations on CDPHE’s status to our weekly meeting held on July 14, 2010.


� See Decision No. C10-0550 (setting the deadline for intervention).


�  The Commission undertook consideration of CDPHE’s status in this Docket at the July 14, 2010 Commissioners’ Weekly Meeting.  Commissioner Baker was not present at this meeting, and therefore did not participate in the deliberation of this particular issue.
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