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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the City and County of Denver (Denver) on June 11, 2010 seeking authority to remove the southernmost track from the crossing of Dahlia Street with the BNSF Railway Company (BNSF) Denver Market Subdivision, Market Street Line, National Inventory No. 057063P, City and County of Denver, State of Colorado.  The Application mistakenly states that the request is to close the crossing, when the Application is only for removal of the southernmost track of this multi-track crossing.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on June 21, 2010.

3. On July 19, 2010, BNSF filed an Entry of Appearance and Notice of Intervention as a Matter of Right.  BNSF states that, to the extent Denver seeks to close the entire crossing, National Inventory No. 057063P, BNSF objects to the Application.  However, after conversations with Denver, BNSF states that it understands that the Application is to remove the southernmost track of the two tracks at the crossing, to which BNSF is not opposed.  BNSF also states that further modifications may be necessary upon removal.

4. On July 19, 2010, the Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  UPRR is not opposing or contesting the granting of the Application, but indicates that it will participate in any hearing resulting in this docket.

5. We note that Denver omitted specific information from the Application, including existing and future traffic volumes, detailed cost estimate, detailed plans, and a profile drawing.  Denver omitted vehicle traffic volumes because it believes that vehicle traffic will not be affected by the removal of the tracks.  Denver omitted a detailed cost estimate as such an estimate would add to the overall cost of this project.  Denver also omitted profile and plan drawings of the crossing because it does not currently have profile and plan drawings of the crossing, and the grades of Dahlia and the crossing will not be changed as a result of the removal of the tracks.  Rule 4 Code of Colorado Regulations (CCR) 723-7-7204(b) allows an applicant to omit required information the applicant believes is excessive compared to the scope of the proposed project provided the application specifically justifies the omission.  Given the scope of this project, we agree with Denver that the traffic volumes, and detailed plans and profile drawing are not necessary for this Application.

6. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

7. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

8. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the application for removal of the southernmost track of this multi-track crossing.

9. Denver proposes to remove the southernmost track of the crossing of Dahlia Street with the BNSF, National Inventory No. 057063P, and repave the street where the track existed as the track is no longer necessary.  Denver states the track in question has not been used for some time and is currently not capable to be used for railroad operations.

10. Denver did not provide traffic information for Dahlia Street because vehicle operations at the crossing will not be affected by removal of the track at this crossing.  There are currently no train movements through the crossing.

11. Construction is expected to begin upon approval of the Application by the Commission with completion to follow in approximately 90 days.  Denver will be required to inform the Commission in writing that the tracks have been removed and paving is complete and the crossing is operational within ten days of completion.  The Commission will expect this letter sometime around November 30, 2010.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  Denver shall also be required to file signed copies of the Construction and Maintenance Agreements with BNSF by August 31, 2010, prior to commencing track removal and paving at the crossing.

12. Denver does not provide a detailed cost estimate of the work since it will pay all costs.  Denver roughly estimates the cost of track removal and paving at $8,000. 

13. In its Entry of Appearance, BNSF comments that the existing crossbuck may need to be moved closer to the remaining track, that the crossbuck may need to be replaced with a new reflectorized crossbuck, and that the crossing may need to have a “Yield” sign added to comply with the new Manual on Uniform Traffic Control Devices (MUTCD).

14. We agree with BNSF on a couple of these points.  Once the second track has been removed, any indication that may be on the existing crossbucks to “2 Tracks” will need to be removed at this crossing.  The crossbucks need to be relocated once the track has been removed to conform to placement as required by the MUTCD.  Finally, both crossbucks at this crossing should conform to the retroreflectivity requirements of the existing MUTCD to the extent they do not already.  With respect to the “Yield” sign, the new MUTCD has not been adopted by the State as of the date of this order, so no “Yield” sign will be required at this time.  The Commission will address the issues related to “Yield” signs at crossings once the new MUTCD has been adopted by the State.  We will require BNSF to relocate the crossbucks at this crossing, remove any signage related to “2 Tracks”, and to replace the crossbucks at this crossing with crossbucks that meet the retroreflectivity requirements of the MUTCD.

15. In reviewing the US DOT Crossing Inventory Information provided with the Application, the inventory shows that no railroads, other than BNSF, operate on the BNSF track through this crossing.  As such, UPRR does not appear to have trackage rights through this crossing, and therefore does not have standing to intervene as a matter of right in the instant matter.  UPRR’s intervention will be denied. 

16. Denver shall maintain its roadway to the outside end of the ties at its expense pursuant to 4 CCR 723-7-7211I(c) and BNSF shall maintain track, rails, ties, and appurtenances at the crossing, at its expense pursuant to 4 CCR 723-7-7211(a).

C. Conclusions

17. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

18. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

19. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

20. We find that good cause exists to grant the Application consistent with the above discussion in paragraphs 8 through 16.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the City and County of Denver (Denver) on June 11, 2010 seeking authority to remove the southernmost track from the crossing of Dahlia Street with the BNSF Railway Company (BNSF) Denver Market Subdivision, Market Street Line, National Inventory No. 057063P, City and County of Denver, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Intervention of Right of BNSF is noted.

3. The Intervention of the Union Pacific Railroad Company is denied.

4. The Application is granted.

5. Denver is authorized and ordered to proceed with the removal of the southernmost track and paving of the roadway at the crossing of Dahlia Street with the BNSF, National Inventory No. 057063P.

6. Denver shall maintain its roadway to the outside end of the ties at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

7. BNSF shall continue to maintain its track, ties, and appurtenances at the crossing, at its expense pursuant to Rule 4 CCR 723-7-7211(a).

8. Denver shall inform the Commission in writing that the tracks have been removed and paving is complete and the crossing is operational within ten days of completion.  The Commission will expect this letter sometime around November 30, 2010.   However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

9. Denver shall file signed copies of the signed Construction and Maintenance Agreement by August 31, 2010 prior to the start of any construction.

10. BNSF is required to move the crossbucks to the appropriate locations pursuant to the Manual on Uniform Traffic Control Devices (MUTCD), ensure that the crossbucks conform to the retroreflectivity requirements in the existing MUTCD, if it has not done so already, and ensure that all signage regarding “2 Tracks” is removed from this crossing. 

11. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

12. The Commission retains jurisdiction to enter further orders as necessary.

13. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 28, 2010. 
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