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Adopted Date:  July 14, 2010

I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R10-0497 (Recommended Decision) filed on June 8, 2010, by Union Taxi Cooperative (Union Taxi) and Freedom Cabs, Inc. (Freedom Cabs).  Colorado Cab Company, doing business as Denver Yellow Cab and/or Boulder Yellow Cab (Yellow Cab), filed a response to the exceptions on June 22, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the exceptions filed by Freedom Cabs and grant, in part, the exceptions filed by Union Taxi.

B. Background

2. The procedural history of this consolidated docket as well as the findings of fact and law set forth by the Administrative Law Judge Paul C. Gomez (ALJ) in the Recommended Decision were detailed and comprehensive.  We will briefly review the procedural history and the findings of fact and law, to the extent these are relevant to our analysis.  

3. Union Taxi and Freedom Cabs each filed formal complaints against MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta (Metro Taxi) and Yellow Cab on December 9, 2009.  Union Taxi and Freedom Cabs each sought a Commission order abrogating an exclusive taxicab agreement that Metro Taxi and Yellow Cab entered into with the Cherry Creek Shopping Center (Mall).  

4. Union Taxi and Freedom Cabs alleged that this exclusive agreement provided that only Yellow Cab and Metro Taxi would be allowed to utilize a cab stand located at the Mall.  The agreement allegedly excluded Union Taxi and Freedom Cabs from utilizing this cab stand during the duration of the exclusive agreement.  Union Taxi and Freedom Cabs alleged that through this exclusive agreement with the Mall, Yellow Cab and Metro Taxi violated public utilities laws and engaged in anti-competitive behavior that would undermine the Commission policy of increasing competition in the Denver area taxi market. Union Taxi and Freedom Cabs sought a Commission order abrogating the exclusive agreement with the Mall and declaring that similar agreements are prohibited.

5. The Commission referred the two complaints to an ALJ by minute entry.  The ALJ consolidated the two complaints.  

6. On February 16, 2010, Union Taxi and Freedom Cabs each filed amended formal complaints.  In their amended formal complaints, Union Taxi and Freedom Cabs stated that one day after they filed the formal complaints, the Mall rescinded its exclusive agreement with Yellow Cab and Metro Taxi.  However, the Mall then offered a so-called “pay-to-play” arrangement to the various taxi companies wherein each company would be required to pay a fixed annual fee for the right to access the cab stand.  

7. In its amended formal complaint, Union Taxi argued that although the exclusive agreement evolved into a “pay-to-play” arrangement, it remained a discriminatory practice and contract.  For its part, Freedom Cabs also stated in its amended formal complaint that after the filings of the original complaints in this matter, the Mall terminated the original exclusive agreement with Metro Taxi and Yellow Cabs.  The Mall then negotiated with Freedom Cabs an arrangement whereby Freedom Cabs, for an appropriate consideration, would be permitted to have access to the cab stand.

8. Yellow Cab and Metro Taxi each filed motions to dismiss.  The ALJ granted these motions and dismissed the amended formal complaints. Freedom Cabs and Union Taxi each filed exceptions to the Recommended Decision.  Yellow Cab filed a response to exceptions, but Metro Taxi did not.

C.
Exceptions Filed by Freedom Cabs
9. In its exceptions, Freedom Cabs generally contends that the ALJ erred in finding that the allegations in the amended formal complaints that relate to the legality of the exclusive agreement were moot.  Freedom Cabs argues that the allegations are capable of repetition, yet evading review.  Freedom Cabs also claims that the allegations raise matters of great public importance that the Commission must address.  

1. Mootness Doctrine

10. The judicially developed mootness doctrine requires the existence of an actual live controversy at all stages of a judicial or quasi-judicial process.  If events subsequent to the filing of the case resolve the dispute, the case should be dismissed as moot.  See, County of Los Angeles v. Davis, 440 U.S. 625, 631 (1979).  The mootness doctrine applies to quasi-judicial proceedings conducted by administrative agencies.  However, review of important continuing controversies should not be defeated by an overly narrow application of the mootness doctrine in cases of short term administrative orders that are capable of repetition, yet evading review.  See, Tennessee Gas Pipeline Co. v. Federal Power Comm’n, 606 F.2d 1373, 1379 (D.C.Cir. 1979).  
 
11. In addition, an administrative agency has substantial discretion in determining whether an issue pending before it is moot.  The agency's determination of mootness must be guided by judicial precedent, judicial economy, and an examination of the proper institutional role of an adjudicatory body.  See, Climax Molybdenum Co. v. Sec’y of Labor, 703 F.2d 447, 451-452 (10th Cir. 1983).

2. Capable of Repetition Yet Evading Review
12. In its exceptions, Freedom Cabs argues that even if Yellow Cab and Metro Taxi never enter into another exclusive agreement with the Mall again, these carriers may negotiate similar exclusive agreements in the future with other places of public accommodation located in the Denver area.  Freedom Cabs argues that it should not have to go through the time consuming and expensive process of filing complaints only to have Yellow Cab and Metro Taxi rescind the exclusive agreements on the eve of the hearing, thus preventing the Commission from reviewing the legality of these exclusive agreements.  Freedom Cabs also argues that the ALJ’s conclusion that the aggrieved taxi carrier can seek relief with the Commission in the form of a complaint or a declaratory order in the event of a future exclusive agreement would simply lead to an ongoing “cat and mouse” game among the Denver area taxi carriers.
13. In its response to exceptions, Yellow Cab agrees with the finding made by the ALJ that the allegations related to the exclusive agreement do not fall within the capable of repetition yet evading review exception to the mootness doctrine.  Yellow Cab argues that the Commission should uphold this finding.  Yellow Cab argues that although this matter is capable of repetition, there is no reason to believe that any future exclusive taxicab agreements will evade review and that nothing prevents an excluded taxi carrier from seeking future relief with the Commission. 
14. In order for the capable of repetition yet evading review exception to apply, the alleged violation must be of a type likely to happen to the same plaintiff again and it must be a type of violation of inherently limited duration so that it is always likely to become moot before litigation is completed. See, e.g., Weinstein v. Bradford, 423 U.S. 147, 149 (1975).  Perhaps the most well-known example of the violation capable of repetition yet evading review is discussed in Roe v. Wade, 410 U.S. 113 (1973).  In that case, the United States Supreme Court stated that the duration of a pregnancy is inherently likely to be shorter than the time required for federal court litigation.  Therefore, challenges to the constitutionality of state laws restricting abortions were capable of repetition yet evading review.

15. We agree with the ALJ and Yellow Cab that the allegations related to the legality of the exclusive agreement do not fall into the capable of repetition yet evading review exception to the mootness doctrine.  Even though the exclusive taxicab agreement between the Mall, Metro Tax, and Yellow Cab turned out to be of a relatively short duration and was rescinded before this consolidated docket proceeded to a hearing, there is no reason to believe that a future agreement also will be of a short duration.  The exclusive agreements are not inherently of a short duration, unlike Commission-issued temporary transportation authorities, pregnancies, legislative sessions, or school expulsions.  We also do not agree with Freedom Cabs that one instance of rescission of an exclusive agreement establishes a “cat and mouse” pattern.
  We therefore deny the exceptions filed by Freedom Cabs on this ground.  

3. Matter of Great Public Importance 

16. In its exceptions, Freedom Cabs contends that the matters related to the legality of the exclusive agreement are of great public importance.  In the Recommended Decision, the ALJ found that these allegations did not involve a matter of great public importance or a recurring constitutional violation.  The ALJ found that any alleged violation would be merely indirect and incidental because the exclusive agreement did not prohibit either Freedom Cabs or Union Taxi from dropping off or picking up passengers from the Mall nor did it limit their authorized service territories.  It only precluded Freedom Cabs and Union Taxi from utilizing the cab stand to wait for fares.  Freedom Cabs argues that, in making these findings, the ALJ prejudged the merits of its allegations.  Freedom Cabs argues that the ALJ ignored the supporting statement of Dr. Moss where she contends that the exclusive agreement will substantially harm regulated competition.  
17. In its response to exceptions, Yellow Cab argues that neither Freedom Cabs nor Union Taxi argued that this docket involves a matter of great public importance until they filed exceptions.  Yellow Cab also argues that the public policy behind House Bill 08-1227 and subsequent Commission decisions—dealing with the doctrine of modified regulated competition and the entry standard into the taxicab market in the eight metro-area counties—have nothing to do with whether the exclusive agreement violates the law and whether the Commission has the jurisdiction to invalidate a contract between private entities on private property.
18. The courts and administrative agencies may resolve a moot issue if it involves a question of great public importance or an alleged constitutional violation.  See, Combs v. Nowak, 43 P.3d 743, 744 (Colo. App. 2002).  For example, in Colorado Office of Consumer Counsel v. Mountain States Tel. & Tel. Co., 816 P.2d 278, 281 (Colo. 1991), the Colorado Supreme Court ruled that the issue of whether the Commission exceeded its authority involved a matter of great public importance. Therefore, although the immediate dispute between the parties was resolved and the precise factual circumstances were unlikely to recur, the case was not moot.
  
19. We find that it is not necessary for an issue to involve a constitutional violation to fall within the above mentioned exception to the mootness doctrine since the exception is stated phrased in the disjunctive (and no party in this docket appears to argue that the exclusive taxicab agreement with the Mall involves an alleged constitutional violation).  On the other hand, a mere alleged illegality is not enough to qualify for this exception since then the exception would swallow the rule.  In the end, we do not believe that Freedom Cabs, as the party that has the burden of proof that this exception to the mootness doctrine applies, has shown that this is so.  We therefore deny the exceptions filed by Freedom Cabs on this ground as well.

D.
Exceptions Filed by Union Taxi
20.
In its exceptions, Union Taxi disputes the findings made by the ALJ that the “pay-to-play” agreement was not in effect when Union Taxi filed its amended formal complaint. In the 

Recommended Decision, the ALJ has stated that the Mall offered “pay-to-play” arrangements to the taxi carriers but that they have not yet been negotiated or executed.  The ALJ therefore found that any injury to Union Taxi resulting from the “pay-to-play” arrangement was speculative and could not be determined until a remote time in the future.  In its exceptions, Union Taxi contends that it made allegations to the contrary in its amended formal complaint, which allegations must be accepted as true when ruling on a motion to dismiss.  Union Taxi also states that Yellow Cab and Metro Taxi admitted the “pay-to-play” agreements were in effect in their pleadings.

21.
For purposes of ruling on a motion to dismiss, the court must accept all averments of material fact as true and must view all allegations in the light most favorable to the non-moving party.  See, Sweeney v. United Artists Theater Circuit, Inc., 119 P.3d 538, 539 (Colo. App. 2005), citing Verrier v. Colo. Dep’t of Corr., 77 P.3d 875, 877 (Colo. App. 2003).  The courts (and administrative tribunals) generally disfavor motions to dismiss.  Id.  We reviewed the amended formal complaint filed by Union Taxi on February 16, 2010.  In that pleading, Union Taxi does not explicitly state that the “pay-to-play” agreement was in effect.  Rather, its statements on the status of that agreement are somewhat confusing.  Nevertheless, the statements made in the amended formal complaint are enough to suggest that the “pay-to-play” agreement was in effect when that pleading was filed. 

22.
We therefore grant the exceptions filed by Union Taxi and remand this docket to the ALJ, on a limited basis, to address only those allegations made by Union Taxi that relate to the “pay-to-play” agreements.  On remand, we direct the ALJ to determine whether and to what extent additional proceedings are necessary in this matter.
II. order

A. The Commission Orders That:

1. The exceptions filed on June 8, 2010, by Freedom Cabs, Inc., to Recommended Decision No. R10-0497 are denied, consistent with the discussion above.

2.  The exceptions filed on June 8, 2010, by Union Taxi Cooperative to Recommended Decision No. R10-0497 are granted, in part, consistent with the discussion above.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 14, 2010.
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� We list some examples of how Colorado courts have applied the capable of repetition yet evading review exception.  Gambler's Exp. Inc. v. Pub. Utils. Comm'n, 868 P.2d 405 (Colo. 1994) (Judicial review of a Commission decision granting temporary transportation authority is not moot even though temporary authority already expired by the time the matter reached the Colorado Supreme Court); Grossman v. Dean, 80 P.3d 952 (Colo. App. 2003) (The challenge to the use of a “super-motion” to kill a proposed bill without prior committee consideration on the merits of the bill was not moot even though the legislative session where the challenge arose already concluded);  People in the Interest of C.A.G., 903 P.2d 1229 (Colo. App. 1995) (The lawsuit related to whether the department of human services was obligated to provide an education for a delinquent child while that child was expelled from school was not moot even though the period of school expulsion has ended by the time the case reached the court of appeals);  People ex rel. Morgan County Dept. of Human Services ex rel. Yeager, 93 P.3d 589 (Colo. App. 2004) (The issue of whether the department of human services was authorized to execute a do- not-resuscitate order for a terminally ill person is not moot even though the person passed away during the pendency of appeal).





� However, if future similar agreements are rescinded before a formal complaint docket that relates to such agreements proceeds to hearing, we will be less likely to grant a motion to dismiss on mootness grounds.





� We list examples of how Colorado courts have applied this exception to the mootness doctrine in the past.  People ex rel. Morgan County Dept. of Human Services ex rel. Yeager, 93 P.3d 589 (Colo. App. 2004) (The issue of whether the department of human services was authorized to execute a do-not-resuscitate order for a terminally ill person is one of great public importance and thus not moot even though the person passed away during the pendency of appeal); Grossman v. Dean, 80 P.3d 952 (Colo. App. 2003) (The challenge to the use of a “super-motion” to kill a proposed bill without prior committee consideration on the merits of the bill is an issue of great public importance and therefore not moot even though the legislative session where the challenge arose already concluded).  We also found one instance where the Commission applied this exception to the mootness doctrine previously.  In a formal complaint docket, the complainant alleged that certain bylaws of the Delta-Montrose Electric Association (DMEA) violated § 40-9.5-110, C.R.S.  That statute provides that nominations for a director on the board of a cooperative electric association may be made by written petition signed by at least 15 members of such association.  However, a DMEA bylaw required nominating petitions to be signed by a minimum of 100 persons.  By the time that the Commission had an opportunity to consider this issue, DMEA had revised its bylaws and adopted the minimum number of 15 signatures as part of its election procedures.  The Commission found that the issue was not moot and involved a question of great public importance, since a determination of this issue would apply not only to DMEA and its members, but to all other electric cooperatives subject to the statute.  See Decision No. C94-1443, mailed November 8, 1994 in Docket No. 93F-121E.





� That said, we encourage Staff of the Commission (Staff) to continue monitoring competition in the Denver area taxi market, including any market practices arising from the introduction of modified regulated competition, for market practices that may result in destructive competition, and report to the Commission as necessary.





10

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












