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I. by the commission

A. Statement, Findings of Fact, and Conclusion

1. This matter comes before the Commission for consideration of an application (Application) filed by the City of Fort Collins (Fort Collins) on June 1, 2010 seeking authority to relocate an existing traffic signal pole and add a second mast arm, installation of a second traffic signal pole, both east of tracks owned by the BNSF Railway Company (BNSF), and interconnection of both traffic signals through a new traffic signal cabinet to the existing BNSF signal bungalow and crossing devices in association with the construction of an exclusive parallel Bus Rapid Transit (BRT) roadway within the BNSF right-of-way at the crossing of Harmony Road with the BNSF, National Inventory No. 244620N, in Fort Collins, Larimer County, State of Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on June 11, 2010.

3. On June 11, 2010, a deficiency letter was sent from Staff of the Commission via electronic mail to Fort Collins informing Fort Collins of specific information required by Commission Rule that was missing from the Application.

4. On June 21, 2010, Fort Collins made a Filing of Supplemental Information providing part, but not all, of the information missing from its Application.  

5. The railroad cost estimates were not provided to the Commission in the Filing of Supplemental Information.  Additionally, while specific timings that had been omitted from the Application were filed, Fort Collins states specifically in its Filing of Supplemental Information that Fort Collins has not created the timings for the future BRT operations.  

6. On July 9, 2010, Fort Collins filed a Voluntary Withdrawal of Application by the City of Fort Collins.  Fort Collins seeks to withdraw its Application as it is currently continuing to discuss use of BNSF right-of-way for the BRT project and wishes to pursue the negotiation of a public roadway easement prior to proceeding with the crossing application.  Fort Collins states that it will refile its application when issues related to the easement have been addressed.

7. Commission Rule 1309(d), 4 Code of Colorado Regulations (CCR) 723-1, provides that parties who file an application or petition may withdraw such filing upon notification to the Commission and all parties where the withdrawal occurs more than 45 days before the first day of hearing.  No hearing date has been set in this Docket.  Accordingly, Fort Collins is entitled to withdraw its Application without showing of good cause or absence of prejudice. 

8. Now being fully advised in the matter, we grant the withdrawal of the Application without prejudice.
9. We will note that, had Fort Collins not withdrawn this Application, the Application would have been deemed incomplete due to the lack of cost estimates and Fort Collins’ statement that the timings for the future BRT operations have not yet been created.  Fort Collins will need to create the BRT timings and associated preemption timings for the future operations for which Fort Collins is seeking approval and will need to provide cost estimates before submitting this application again.
II. ORDER

A. The Commission Orders That:

1. The Voluntary Withdrawal of Application filed by the City of Fort Collins on July 9, 2010 requesting the authority to withdraw the application filed by the City of Fort Collins on June 1, 2010 is granted.

2. Docket No. 10A-368R is closed.

3. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

4. The Commission retains jurisdiction to enter further orders as necessary.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
July 22, 2010.
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