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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of a Petition for Declaratory Order (Petition) filed by Staff of the Colorado Public Utilities Commission (Staff) on April 16, 2010.  Being fully advised in the matter and consistent with the discussion below, we now address the merits of the Petition.

B. Background

2. In its Petition, Staff requested that the Commission issue a declaratory order finding that consensual tows are not subject to the jurisdiction of the Commission under Article 13 of Title 40, C.R.S.  In support of this conclusion, Staff made two general arguments: (1) based on the interrelationship between Articles 13 and 16 (property carriers by motor vehicle exempt from regulation); and (2) based on federal preemption.

3. The Petition requested: (1) that the Commission interpret its statutory authority under Article 13 of Title 40, C.R.S., to be limited to motor vehicle transportation by a towing vehicle, if such transportation is performed without a prior consent or authorization of the owner or operator of the transported motor vehicle; (2) that the Commission interpret the transportation of motor vehicles performed with the prior consent or authorization of the owner or operator of the motor vehicle as not subject to regulation by the Commission pursuant to § 40-16-102(3), C.R.S.; (3) that the Commission define the terms “towed” and “towing” in §§ 40-13-101(3)(a) and 40-13-101(4), C.R.S., respectively, to mean “non-consensual tow” as that term is defined in Rule 6501(h) of 4 Code of Colorado Regulations 723-6; and (4) that the Commission define the phrase “other equipment for the towing” found in § 40-13-101(4), C.R.S., to include any motor vehicle or trailer upon which another motor vehicle is transported.


4.
The Commission accepted the Petition and issued notice.  See Decision No. C10-0425, mailed May 10, 2010.  No party intervened or filed comments.

C.
Interrelationship Between Articles 13 and 16


5.
In its Petition, Staff points out that property carriers other than towing carriers are now deregulated and therefore not subject to the jurisdiction of the Commission. The legislature accomplished this deregulation via House Bills (HBs) 09-1244 and 10-1167.  Pursuant to HB 09-1244 and § 40-16-102(3), C.R.S., “[p]roperty carriers by motor vehicle shall not be subject to regulation by the commission.”  House Bill 09-1244, however, did not affect Article 13 and therefore did not deregulate towing carriers.  Pursuant to § 40-13-101(3), C.R.S, “towing carrier” is defined as a person whose primary function or one of whose primary functions consists of  towing motor vehicles by use of a towing vehicle and, if provided, storing towed vehicles.  For its part, § 40-13-101(4), C.R.S., defines a towing vehicle as “a motor vehicle specially designed or equipped for transporting other motor vehicles by means of winches, cables, pulleys or other equipment for the towing, by pulling or lifting such other motor vehicle in transporting it from one place to another by a towing carrier.” 


6.
In its Petition, Staff provides examples of trucks and tractor/trailer combinations that are used for the transportation of other motor vehicles: motor vehicles can be driven onto the trailer under their own power, or pulled onto the trailer by means of a winch located at the front of the trailer, or by means of a rollback bed, or a wheel lift, or a crane, etc.  Staff argues that, currently, whether a tow is subject to regulation depends on the type of vehicle used to provide the service rather than on the towing service itself. 


7.
Staff argues that the regulation of towing carriers should be based on the service provided rather than the type of towing vehicle used to provide the service.  Staff recommends that the Commission interpret its statutory authority under Article 13 of Title 40 to be limited to non-consensual transportation and redefine towing vehicle to include any motor vehicle upon which another motor vehicle is transported.

8.
We agree with Staff that, for public policy reasons, regulation of towing carriers should be based on the service provided instead of on type of towing vehicle used to provide the service.  That said, towing carriers that utilize “winches, cables, pulleys or other equipment” are treated differently than other property carriers under the law.  Further, Articles 13 and 16 of Title 40 do not distinguish between consensual and non-consensual tows/property carriage by motor vehicle in the manner advocated by Staff.  This outcome may have resulted from an oversight on the part of the legislature.  However, as the Colorado Court of Appeals stated in Dep’t of Transp. v. City of Idaho Springs, 192 P.3d 490, 494 (Colo. App. 2008):

Every legislature must grapple with the problem of unintended consequences.  If a statute gives rise to undesirable results, the legislature must determine the remedy. Courts [as well as administrative agencies] may not rewrite statutes to improve them. We therefore will disregard unambiguous statutory language only when the resultant absurdity is so gross as to shock the general moral or common sense.  (Internal citations and quotes omitted).

9.
The Colorado courts rarely find statutory language to be absurd.  For example, the Colorado Supreme Court rejected a construction of a statute governing eligibility for election to the Colorado House of Representative to require denying a candidate’s eligibility because she filed her nominating petition several days before the filing deadline, rather than on the deadline.  See Conte v. Mayer, 882 P.2d 962, 965 (Colo. 1994).  By way of another example, the Colorado Supreme Court rejected an interpretation of a statute providing for good-time credits to inmates as allowing duplicative good time credits and converting a 40-year sentence into a sentence of a little over 2 years.  See Ingram v. Cooper, 698 P.2d 1314, 1316 (Colo. 1985).

10.
The statutory interpretation principles also dictate that when a general statutory provision conflicts with a specific provision, the specific provision acts as an exception to the general provision.  See Martin v. People, 27 P.3d 846, 852 (Colo. 2001); Smith v. Motor Vehicle Dealer Board, 200 P.3d 1115, 1118 (Colo. App. 2008).  In order for this rule to apply, the two statutes must address the same subject matter, and the more specific statutory provision must apply to a narrower category of the subject matter than the more general provision.  Id.  Here, towing carriers are a narrower category than property carriers and Article 13 is a more specific law than Article 16.

11.
We find that the result here, although perhaps unintended, is not so grossly absurd as to shock the general moral or common sense. If Staff desires a different outcome on this issue, it must pursue a remedy that lies with the legislature.

12.
In addition, several provisions within Article 13 suggest that consensual tows are subject to the jurisdiction of the Commission and therefore fall within Article 13.  First, § 40-13-107, C.R.S., states that:

(1)
The commission has the duty to prescribe such reasonable rules and regulations covering the operations of towing carriers as may be necessary for the effective administration of this article, which shall include, but not be limited to, the following subjects:

(a)
The requirements for public identification of towing vehicles by permit number, ownership, or otherwise;

(b)
The facilities of the towing carrier for the care or storage of motor vehicles entrusted to it;

(c)
The responsibilities of the towing carrier with respect to towed motor vehicles and their contents; and

(d)
The circumstances under which a towing carrier may tow a motor vehicle without the express consent of the owner thereof.

(2)
The commission may prescribe minimum and maximum rates and charges to be collected by towing carriers for the nonconsensual towing of motor vehicles for compensation and for the storage of such vehicles. In setting the rates and charges pursuant to this subsection (2), the commission may require towing carriers performing nonconsensual tows to submit financial statements or other financial information to determine the costs associated with the performance of nonconsensual towing and any motor vehicle storage incident thereto.

The fact that this statute contains a separate provision with respect to circumstances when non-consensual tows may occur and lists requirements applicable solely to non-consensual tows indicates that the legislature intended for non-consensual tows and consensual tows to be subject to the jurisdiction of the Commission.  Stated differently, the requirements listed in subsections (1)(a) through (c) of the statute do not distinguish between consensual and non-consensual tows, and are equally applicable to both.  

13.
Second, § 40-13-108, C.R.S., states that “[a]ll fees collected under this article [Article 13] shall be transmitted to the state treasurer, who shall credit the same to the public utilities commission motor carrier fund.”  If the legislature intended to deregulate consensual tows along with property carriers when it enacted HB 09-1244, it is more likely that it would have done so explicitly in order to avoid adverse impacts to the motor carrier fund.

14.
In sum, we deny the Petition, in large part.  We reiterate that we are sympathetic to the policy arguments made by Staff and agree that the regulation of tows should be based on the type of service provided rather than the type of towing vehicle used to provide the service.  Nevertheless, we believe that this policy decision should be made by the legislature.  Therefore, we deny Staff’s requests (1) through (3) mentioned in paragraph 3 above.  

15.
However, we see merit in Staff’s fourth request, that the phrase “other equipment for the towing,” as used in § 40-13-101(4), C.R.S., to define a towing vehicle, should include any motor vehicle or trailer upon which another motor vehicle is transported.  Nevertheless, although this request may have merit, the Commission will defer this issue to a future rulemaking docket. 

D.
Federal Preemption


16.
Staff points out that pursuant to 49 U.S.C. § 14501(c), states are preempted from regulating the transportation of property, including towing, with regard to price route, or service.  However, § 14501(c)(2) contains exceptions related to safety, insurance, and the authorization and price of non-consensual tows.  49 U.S.C. § 14501(c) states, in pertinent part:   


Motor carriers of property
(1) General rule.--Except as provided in paragraphs (2) and (3), a State, political subdivision of a State, or political authority of 2 or more States may not enact or enforce a law, regulation, or other provision having the force and effect of law related to a price, route, or service of any motor carrier (other than a carrier affiliated with a direct air carrier covered by section 41713(b)(4)) or any motor private carrier, broker, or freight forwarder with respect to the transportation of property. 

(2) Matters not covered 

(A) shall not restrict the safety regulatory authority of a State with respect to motor vehicles, the authority of a State to impose highway route controls or limitations based on the size or weight of the motor vehicle or the hazardous nature of the cargo, or the authority of a State to regulate motor carriers with regard to minimum amounts of financial responsibility relating to insurance requirements and self-insurance authorization; 

***

(C) does not apply to the authority of a State or a political subdivision of a State to enact or enforce a law, regulation, or other provision relating to the price of for-hire motor vehicle transportation by a tow truck, if such transportation is performed without the prior consent or authorization of the owner or operator of the motor vehicle. 

***

(5) Limitation on statutory construction.--Nothing in this section shall be construed to prevent a State from requiring that, in the case of a motor vehicle to be towed from private property without the consent of the owner or operator of the vehicle, the person towing the vehicle have prior written authorization from the property owner or lessee (or an employee or agent thereof) or that such owner or lessee (or an employee or agent thereof) be present at the time the vehicle is towed from the property, or both. 

In compliance with the federal preemption, § 40-13-107(2), C.R.S., states that the Commission may set rates and charges only for non-consensual tows rather than all tows.

17.
The determination of whether federal law preempts state law or regulation begins with a presumption that historic police powers of the states are not preempted by federal law unless that was the clear and manifest purpose of Congress.  See generally, Cipollone v. Liggett Group, Inc., 505 U.S. 504, 516 (1992) (quoting Rice v. Santa Fe Elevator Corp., 331 U.S. 218 (1947)).  The ultimate touchstone of preemption analysis is the intent of Congress.  Id.  State law or regulation may be preempted by: (1) express language in a federal statute; (2) by implication from the depth and breadth of a federal statutory scheme that occupies a particular field; or (3) by implication because of a conflict with a federal statute.  See generally Lorillard Tobacco Co. v. Reilly, 533 U.S. 525, 540-41 (2001).  


18.
In City of Columbus v. Ours Garage and Wrecker Service, Inc., 536 U.S. 424, 440-442 (2002), the United States Supreme Court found that 49 U.S.C. § 14501(c) does not preempt states from establishing safety regulations governing towing carriers (as opposed to economic regulations that unreasonably burden interstate commerce).  The Court, however, did not specify what types of regulation would fall into the safety category.   


19.
Following Ours Garage, most courts discussed the scope of the safety category in the context of non-consensual tows and only a few cases discussed it in the context of consensual tows.  In PP&M Towing & Recovery v. City and County of San Francisco, 2010 WL 1838685 (N.D. Cal.), a towing company challenged regulations that required towers to obtain a permit and provide information for every towing vehicle that the company proposed to operate,  evidence of insurance, and a criminal history record.  The application also required fingerprints, photographs of the applicants, and payment of filing fees. The applicants were required to show that they had the requisite tow car equipment or facilities reasonably necessary to adequately protect vehicles that will be towed from damage or theft.  Tow companies were also required to allow peace officers to inspect their premises and vehicles and to keep business records of vehicles towed for a three-year period.  The court ruled that the tow company did not show that this tow permitting scheme, applicable to both consensual and non-consensual tows, fell outside of the safety exception and therefore denied its motion for a preliminary injunction.

20.
In Prof’l Towing & Recovery Operators of Illinois v. Box, 2008 WL 5211192 (N.D. Ill.), several towing operators challenged an Illinois towing law only as it applied to consensual towing and sought a preliminary injunction.  The court discussed each provision separately and ruled that provisions related to safety, such as:  (1) requiring towing carriers to obtain a certificate and pay an annual fee of $450 and additional fees of $150 per towing vehicle; (2) to disclose their name, address and telephone number, address and location to which the vehicle will be towed, and the total cost of the services; (3) to display at their storage facilities signs advising customers of their rights under the law; and (4) to carry a copy of the company’s registration certificate in each tow truck were likely not preempted.  However, the provisions related to consumer protection, such as: (1) requiring towing companies to obtain a specific authorization prior to towing a vehicle; (2) to provide specific and detailed written disclosures to vehicle owners or operators of their rights; (3) to maintain copies of completed disclosures for five years; (4) to provide customers with a detailed, itemized final invoice upon demand and to retain these for five years; and (5) to accept either cash or a credit card for payment of towing charges were likely preempted.

21.
Finally, we note that 49 U.S.C. § 14501(c)(2)(A), which states that the authority of a state to regulate motor carriers with regard to minimum amounts of financial responsibility relating to insurance, does not distinguish between consensual and non-consensual services.  

22.
In its Petition, Staff discusses federal preemption for background purposes only and does not argue whether 49 U.S.C. § 14501(c) preempts state regulation of consensual tows, whether state regulation of consensual tows falls within the safety exception, or whether current Commission rules applicable to consensual tows fall within the safety exception.  Based on our preliminary research, we find that state regulation of consensual tows is likely not preempted per se.  However, we invite Staff, if it chooses to do so, to comment on these issues in an application for rehearing, reargument, or reconsideration of this Order.

II. order

A. The Commission Orders That:

1. The Petition for Declaratory Order filed by Staff of the Colorado Public Utilities Commission on April 16, 2010, is denied, consistent with the discussion above. 

2. The 20‑day period provided for in § 40‑6‑114(1), C.R.S., with which Staff may file an application for reconsideration, reargument, or rehearing begins on the first day following the effective date of this Order.   

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
July 14, 2010.
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