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I. BY THE COMMISSION

A. Statement

1. On March 10, 2010, Public Service Company of Colorado (Public Service or Company) filed an application for a Certificate of Public Convenience and Necessity (CPCN) for its SmartGridCity™ (“SmartGridCity™”) project in Boulder, Colorado.  

2. By Decision No. R10-0456-I, Administrative Law Judge G. Harris Adams (ALJ) ordered all parties in this docket to identify issues believed to be within the scope of this CPCN proceeding and to respond to the issues identified by other parties.

3. By Decision No. R10-0546-I, the ALJ determined which of the issues listed by the parties would form a decision list for the docket.  The ALJ also discussed the remainder of the issues proffered by the parties.  He noted that some of the issues went to the planning and preparation of the CPCN application and stated those were beyond the scope of the CPCN case.  In Decision No. R10-0546-I, the ALJ listed several orders by which the Commission has already decided certain issues, for example the cost recovery approved in Docket No. 09AL-299E.  He also found that certain issues listed by the parties were irrelevant to the determination of whether to grant a CPCN.  Finally, the ALJ found that certain issues proposed by the parties would have evidentiary value in determining whether a grant of the CPCN is warranted, but those particular issues would not be explicit decision points in the ruling on whether to grant a CPCN.  For example, the ALJ stated that it will not be decided whether alternatives existed to Public Service during the planning of SmartGridCity™, but parties could attempt to show Public Service did not act prudently in selecting the technologies that it did.
  Finally, the ALJ certified Decision No. R10-0546-I as immediately appealable to the Commission.

4. Public Service, the Colorado Office of Consumer Counsel (OCC), and Ms. Leslie Glustrom filed exceptions to Decision No. R10-0546-I on June 21, 2010.  These three parties and Climax Molybdenum Company and CF&I Steel LP, doing business as Evraz Rocky Mountain Steel (Climax/CF&I) filed responses to exceptions on June 28, 2010.

B. Public Service Exceptions to “Issues Within Scope”

5. In its exceptions, Public Service argues that the Commission should exclude or limit certain issues that the ALJ found to be decision points in this proceeding.  See Decision No. R10-0546-I, at ¶16.  

1. Quantification of the Cash, Non-cash and Intellectual Property Contributions (¶ 16, item f)
6. Public Service argues that inquiries regarding partner arrangements should be limited.  Based on discovery requests received to date, Public Service believes some parties have an expectation that the Company should be able to provide a precise estimate of the value of partner contributions. Public Service asserts there should be no need for such precision because it is not presently seeking any reimbursement from its customers for the value of the partner contributions. Public Service states that the Company is not privy to its partners' costs and it is not seeking to have the ratepayers pay for the costs of items provided to Public Service by its partners at no cost.
7. In its response, the OCC states it understands that, to the extent services and material were contributed at no cost to Public Service, the Company is not asking its customers for reimbursement. However, the OCC considers this issue to be properly within the scope of the proceeding because it will allow the parties to assess the value and benefits that accrue to Public Service, Xcel Energy (Xcel), and its affiliates as a result of the SmartGridCity™ project.  

8. We agree with the OCC that this issue is properly within the scope of this docket.  However, we clarify that a precise estimate of the value of partner contributions is not required for the costs for which Public Service is not seeking reimbursement.

2. Whether SGC is a Test Platform or an Application Platform (¶ 16, item i)
9. Public Service argues that this issue should not be within the scope of this docket.  The Company states it perceives the Arapahope Community Team (ACT) is trying to characterize the SmartGridCity™ project in a way that would enable the ACT to assert there should be no cost recovery for the project. Public Service points out that the Commission has already made a determination in the Docket No. 09AL-299E proceeding that the Company is entitled to recover the costs of the project, subject to obtaining a CPCN. 

10. In response, the OCC argues this issue is properly within the scope of this docket because it facilitates a determination of the relative benefits of the SmartGridCity™ project to the Company, Xcel, other Xcel affiliates, and customers of Public Service.  

11. We find the Company’s perceptions and speculation regarding the arguments that another party may make in the future are not a sufficient basis on which to reverse the ALJ’s decision regarding this matter.  Instead, if, in the future, Public Service believes that the arguments presented by another party are outside the scope of this docket or otherwise improper, it should address that matter before the ALJ at that time. We therefore deny the exceptions on this ground.

3. The Need for Ratepayer Investments to Obtain the Full Benefit of SmartGridCity™ Benefits (¶ 16, item j)
12. Public Service states it does not know how Ms. Glustrom, the proponent of this issue, intends to proceed with respect to this matter.  The Company requests a clarification that this issue may be beyond the scope of the proceeding depending on the manner in which Ms. Glustrom may raise it.  Public Service points out that the Commission has already conditionally approved of the Company's recovery in a rate case proceeding.  

13. We deny the exceptions on this ground as well.  We find Public Service’s perceptions and speculation regarding the arguments that another party may make in the future are not a sufficient basis on which to reverse the ALJ’s decision regarding this matter.  
4. Whether Project Costs Have Been Recovered Through Other Proceedings or Cost Savings (¶ 16, item k)
14. In its exceptions, Public Service acknowledges that, to the extent the Commission has permitted the Company to recover project costs through other proceedings, the project costs recoverable in this docket should be adjusted.  On the other hand, Public Service argues that the issue of whether the cost savings from the SmartGridCity™ project have provided the Company with some level of recovery already should be outside the scope.  The Company asserts that if an issue is debated in this proceeding it could result in piecemeal ratemaking and would effectively overturn or modify the Commission's rate determinations in Docket No. 09AL- 299E.

15. We are mindful that the purpose of this docket is to determine whether to grant a CPCN for the SmartGridCity™ project and not to revisit decisions already made in Docket No. 09AL-299E.  We do believe, however, this an appropriate docket to examine whether Public Service has found that SmartGridCity™ allows it to lower costs in certain maintenance and operation tasks.  We will allow parties to inquire whether efficiencies have been identified by Public Service during the trial, as the cost saving from those efficiencies might be relevant to future ratemaking proceedings.  We therefore deny this exception.

5. The Design of the Pilot Program and Whether it Will be Effective (¶ 16, item n)
16. Public Service states it has no objection to this issue to the extent it refers specifically to the SmartGridCity™ project and not to any associated pilot projects, such as the pricing pilot.  

17. In its response, Climax/CF&I agrees with Public Service that other pilots should not be within the scope of this docket, as long as Public Service does not rely on plans, data, information and benefits related to other projects to support its application for a CPCN in this docket.
18. We agree with Public Service and Climax/CF&I and clarify that any associated pilot projects are beyond the scope of this proceeding. 

6. Should SmartGridCity™ be Considered a "Research and Development" or "Demonstration" Project of Xcel Energy With the Costs Borne at a Corporate Level Rather Than by Public Service's Rate-payers (¶16, item r)
19. In its exceptions, Public Service argues that the Commission should exclude this issue from this docket.  Public Service states it believes that ACT has raised this issue for the purpose of contesting the Company's recovery of SmartGridCity™ project costs. The Company reiterates that the Commission already conditionally approved cost recovery for the project.

20. In response, Climax/CF&I asserts that this issue is within the scope of this docket.  Climax/CF&I argues that if SmartGridCity™ is a research and development project, it should not be granted a CPCN and the project costs should be paid for by the Company’s shareholders.
21. We find that Public Service’s perceptions and speculation regarding the arguments that another party may make in the future are not a sufficient basis on which to reverse the ALJ’s decision regarding this matter. We deny the exceptions on this ground and will allow the ALJ to hear evidence on this issue.

7. The Relationships between Public Service and the Partners and Vendors in SmartGridCity™ Investments and the Benefits That Have Accrued to Each of These Parties (¶ 16, item w)
22. In its exceptions, Public Service asserts that, while the partner arrangements may be an appropriate subject of inquiry, limitations should be placed on this general topic area. The Company argues that whether it has paid any of the partners for materials or services used for the project is relevant, but it is not necessary to examine what benefits, if any, the partners may have obtained from their participation in the project to the extent the partners contributed goods and services without reimbursement by the Company.  

23. In its response, the OCC argues this issue is within the scope of this docket because any benefits that accrue to the Company are relevant to this proceeding. 

24. We grant the exceptions, in part, and clarify that any benefits that the Company’s partners or vendors may have received are not at issue in this proceeding. These are not benefits to Public Service or its customers and the Company is not seeking recovery of costs incurred by the partners.  

8. The Online Account Management (OAM) system, including fiscal and environmental effects (¶ 16, item v)
25. In its exceptions, Public Service argues this should be outside the scope of this proceeding.  Public Service contends the OAM system is a company-wide project that has been undertaken separately from the SmartGridCity™. Public Service states that even though the customers within SmartGridCity™ with smart meters or in-home devices will be able to access certain advanced capabilities of the OAM, the OAM is available to all of its retail customers.  

26. We deny this exception.  However, we clarify that the evidence regarding this issue will be restricted to those elements of the OAM system that relate to or add to the functionality of the SmartGridCity™ project.  There should be no inquiry into the OAM outside this context.
C. Exceptions Raised Regarding “Issues Beyond Scope”  

1. Public Service

a. Oversight of Phase IV of SmartGridCity™ (¶16, item aa) 

27. In its exceptions, Public Service argues that this issue should be modified to allow for the inclusion of another issue it views as being within the scope of the proceeding. Public Service argues that the “reporting out of findings” (item ii in ¶ 20 of Decision No. R10-0546-I) is an issue that should be addressed in this docket.  Public Service states it is presently in Phase IV of the SmartGridCity™ project, which includes the process of evaluation.  The Company argues that Decision No. R10-0546-I contains seemingly contradictory determinations regarding Phase IV of the project and the evaluation of the value propositions.  It states that the ALJ determined that “Oversight of Phase IV of SmartGridCity™” (¶16, item aa) was within the scope of the docket, but a number of issues relating to the valuation propositions were deemed to be outside of the scope.  

28. In its response, Climax/CF&I states that it concurs with Public Service to the extent the Company addresses the inappropriateness of using this docket to establish future testing protocols.  Climax/CF&I states that the parties in this docket should not be arguing about how the Company should evaluate the program in the future.  However, Climax/CF&I states that it is appropriate to investigate the Company’s plan to evaluate the SmartGridCity™ project at the time of implementation.  Climax/CF&I believes the proper issue is whether the Company adequately determined how to measure the results of the program when the program was designed.   

29. This issue and the issues raised by Ms. Glustrom and the OCC below prompts us to interpret and clarify Decision No. R10-0546-I.  We believe there was some confusion on the part of the parties with respect to Decision No. R10-0546-I.  

30. In Decision No. R10-0546-I, the ALJ determined that certain issues raised by the parties will be decision points in the determination of whether the CPCN should be granted and he delineated these as “Issues within scope.”  The ALJ continued with a list of issues that entitled “Issues beyond scope” along with a discussion of the underlying rationale.  The ALJ determined that a central tenet of this CPCN docket is that the prudency of the project should be judged at the point where Public Service began the project, not at the present time.  The ALJ also discussed the current investigatory docket related to generic smart grid issues and stated these issues will not be part of this docket. 

31. Further, the ALJ decided that issues already decided by the Commission (such as whether a CPCN is required; the accounting treatment of expenses, cost recovery from the rate-payers) would not be re-litigated in this docket.  The ALJ also stated that the issues relating to the Company’s planning and preparation of the application will not be explicit decision points.  The ALJ also placed other issues not directly relevant to a CPCN docket into the “Issues Beyond Scope” section.  Finally, in paragraph 20, the ALJ enumerated issues that were not going to be decisions in this docket, but could have evidentiary value.  Apparently, the ALJ’s inclusion of these issues under the heading “Issues Beyond Scope” may have led some parties to believe that the ALJ was excluding relevant topics from the evidence when in fact he was merely deciding that these topics will not become separate decision points.

32. We therefore wish to clarify that the argument raised by Public Service regarding the alleged inconsistency between ¶ 16, item aa and ¶ 20, item ii can be resolved by viewing the former as a decision point on the prudency of the project and the latter is an issue that may have an evidentiary role in the judgment of prudency.

2.
The OCC 

33. The OCC has filed exceptions regarding three issues it believes the ALJ has categorized as being beyond the scope of this proceeding.  The OCC asserts these three issues are related and refers to them collectively as the “benefit sharing” issues.  The specific issues the OCC is asking the Commission to include in this docket are items ee, ff, and nn, listed in ¶ 20 of Decision No. R10-0546-I.

34. The OCC states that generally, when rate-based assets are used by Public Service to make a profit that is not related to the provision of service to customers, the Company should be required to share those profits with customers. Based on the information provided by Public Service to date, the OCC states it is possible that substantial monetary benefits could accrue to Xcel or its affiliates because of the costs borne by Colorado customers for the SmartGridCity™ project. 

35. Public Service, in its response to the OCC’s exceptions, states it would be more administratively efficient to address the issues such as intellectual property rights once there is an actual sharing of intellectual property benefits.  Public Service states that the ALJ correctly determined that the issues were outside the scope of this proceeding.  The Company also asserts that utilities commonly learn from the experiences of other utilities and learning from these experiences benefits the Company and the customers. 

36. As we have stated above, the fact that the ALJ included certain issues under the heading entitled “Issues Beyond Scope” may have lead some parties to believe the ALJ was excluding relevant topics from the evidence when he was merely determining that these topics will not become separate decision points.  Consistent with this interpretation, in paragraph 18 of Decision No. R10-0546-I, the ALJ stated that “…parties may identify evidence relevant to determination of an issue in the proceeding; however, such factors will not be decided as an issue.”  We find that the OCC is already able to introduce the “benefit sharing” issues into evidence in this case.  We therefore deny the exceptions filed by the OCC exceptions and clarify that the “benefit sharing” issues may have evidentiary value in this docket.  

3.
Ms. Glustrom

37. In her exceptions, Ms. Glustrom argues that there is significant interrelationship and overlap among the items the ALJ found to be within and outside the scope of the docket.  

38. For example, she contends that the prudency of expenses and investments cannot be determined without also examining the level of planning exercised by Public Service before making these expenditures. Ms. Glustrom also suggests that one cannot evaluate whether the project benefits justify the cost without looking at the listed items k, u, v, x, and y in paragraph 20.  Finally, she contends it is impossible to examine the relationships between Public Service and its vendors without also looking at the process used for selecting the vendors.

39. Consistent with the discussion above, we deny the exceptions filed by Ms. Glustrom.  We clarify that the issues listed by Ms. Glustrom in her exceptions are not necessarily excluded from evidence and may be used to support the arguments related to the decision points in paragraph 16 of Decision No. R10-0546-I.  We finally clarify that the ALJ has the authority to determine the scope of the evidence going forward and that, depending on the exact evidence or arguments presented by the parties, certain matters may in fact be beyond the scope of this docket.

40. We wish to reiterate that the overarching issue in this CPCN docket is whether the SmartGridCity™ project was prudent and in the public interest at the time of its planning and implementation making it deserving of a CPCN.  It is not appropriate to re-litigate the issues determined in Docket No. 09AL-0299E or to judge the project through the lenses of 20/20 hindsight.  

II. ORDER

A. The Commission Orders That:

1. The exceptions filed on June 21, 2010 by Public Service Company of Colorado, are granted, in part, and denied, in part, consistent with the discussion above.  

2. The exceptions filed on June 21, 2010 by the Colorado Office of Consumer Counsel are denied, consistent with the discussion above.  

3. The exceptions filed on June 21, 2010 by Ms. Leslie Glustrom are denied, consistent with the discussion above.  

4. This Order is effective on its Mailed Date. 

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 7, 2010.
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