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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of Partial Exceptions to Recommended Decision No. R10-0586 (Recommended Decision) filed on June 25, 2010 by Public Service Company of Colorado (Public Service or Company).  The Governors’ Energy Office filed a response in support of the Partial Exceptions on June 29, 2010.  On June 25, 2010, a public comment in support of the relief sought in the Partial Exceptions was filed by the Colorado Housing and Finance Authority, the City and County of Denver, and the Denver Public Schools.  Being fully advised in the matter and consistent with the discussion below, we grant the Partial Exceptions.

B.
Background
2. The findings of fact and law made by the Administrative Law Judge (ALJ) in the Recommended Decision were detailed and comprehensive.  We will touch on the highlights of these findings here, to the extent the findings are relevant to our analysis.  

3. In its Partial Exceptions, Public Service argues that the Commission should adopt the Assignment and Assumption Option, which would permit governmental entities subject to the TABOR (Taxpayer Bill of Rights) restrictions to participate in the Solar*Rewards program and rebates.  This arrangement contemplates that a governmental entity would assign all rights and obligations associated with the standard rebate to a third party developer or owner, which would include the obligation to refund any prorated portion of the rebate if the PV system were to cease operation.  Public Service proposes to offer the Assignment and Assumption Option in lieu of the standard contracts.  The governmental entities have been unable to enter into standard contracts offered by Public Service because, under TABOR, the governmental entities may not enter into financial obligations that may require expenditures beyond the current fiscal year.

4. In its Partial Exceptions, Public Service requests a Commission approval of the Assignment and Assumption Option and a Commission finding that this alternative is not unduly discriminatory or unjustly preferential since it will be offered to governmental entities only.  The Company also states that waivers of Rules 3658(a), 3658(c)(I), and 3658(c)(VII)(D) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3 may be necessary for approval of the Assignment and Assumption Option.

B. Findings

5. Public Service did not present the Assignment and Assumption Option during the hearing and did not do so until its Statement of Position.  The ALJ acknowledged this alternative in the Recommended Decision, but declined to approve or deny the same.  

6. We will proceed to consideration of the merits of the Assignment and Assumption Option rather than remanding this issue to the ALJ to reopen the record.  We find that this matter merits expedited resolution, due to numerous pending governmental entity projects, and note that no party opposes the relief sought in the Partial Exceptions. However, we invite all parties in this docket to comment on the need of remanding this matter to the ALJ and reopening the record to consider the merits of the Assumption and Assignment Option in their applications for rehearing, reargument, or reconsideration. 

7. We find that the Assignment and Assumption Option will enable governmental entities to participate in the Solar*Rewards program and will promote on-site solar generation.  We also find that substantively the Assignment and Assumption Option will be equivalent to the standard contracts offered by Public Service with respect to the rebate amount and the costs charged to the Renewable Energy Standard Account.  We also find that the different treatment of governmental entities is not unduly discriminatory or unjustly preferential and is justified by the unique position of these entities.

8. Turning now to the issue of rule waivers, we find that the only clarification and/or waiver needed for approval of the Assignment and Assumption Option is that of Rule 3658(c)(VII)(D).  That Rule states that “[i]f the on-site solar system of a commercial customer is out of operation for more than 90 days, the investor owned QRU may terminate the agreement and upon such termination the customer must repay the pro rata share of the rebate based on the number of years remaining in the term of the agreement.”  We clarify that the term “customer,” as used in that Rule and as applied to customers that are governmental entities, is reasonably interpreted as the customer or its assignee so long as any customer assignment is in accordance with the approved plan.
9. We find good cause to grant the Partial Exceptions filed by Public Service.
II. order

A. The Commission Orders That:

1. The Partial Exceptions filed by Public Service Company of Colorado on June 25, 2010 to Recommended Decision No. R10-0586 are granted consistent with the discussion above.

2. The 20-day time period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
July 7, 2010.
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