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I. BY THE COMMISSION
A. Statement

1. The Commission initiated this proceeding on November 20, 2009 by issuing a Notice of Proposed Rulemaking (NOPR) regarding its Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3.  By Decision No. C09-1303, we stated that the basis and purpose of the rulemaking proceeding was to make changes to the Commission’s rules necessitated by the passage of House Bill 08-1227 (the bill).  The bill adds, inter alia, § 40-7-113.5 and § 40-7-116.5, C.R.S., giving the Commission the statutory authority for the proposed rules.  

2. We assigned this proceeding to an Administrative Law Judge (ALJ) and scheduled a hearing by Decision No. C09-1303.  The hearing took place on February 4, 2010.

3. Public Service Company of Colorado and Black Hills/Colorado Electric Utility Company filed joint written comments, and the Office of Consumer Counsel filed comments in this proceeding.  The hearing in this matter was held simultaneously with the hearings for the proposed fining rules in the telecommunications, gas, and water and combined water and sewer industries, Docket Nos. 09R-845T, 09R-847G, and 09R-848W respectively.  Oral comments were provided during this hearing by the telecommunications, electric, and gas industries.

4. ALJ Ken F. Kirkpatrick issued his Recommended Decision Adopting Rules on April 16, 2010 (Decision No. R10-0356 or Recommended Decision).

5. We stayed the Recommended Decision and set a deadline for the filing of exceptions by Decision No. C10-0432, mailed on May 6, 2010.

6. On May 21, 2010, Black Hills/Colorado Electric Utility Company, L.P. and Public Service Company of Colorado filed exceptions (Joint Exceptions) to the Recommended Decision.  The Joint Exceptions point out that the definitions contained in Appendix A to the recommended decision in Docket 09R-847G do not match the definitions contained in the instant matter.  The Joint Exceptions request that the language in the electric fining rules be revised in order to comport with the language contained in the gas fining rules.
7. In our review of the rules adopted by the Recommended Decision in this matter in conjunction with the rules adopted by the recommended decisions in Docket Nos. 09R-845T, 09R-846E, and 09R-847G, we found that the same situation with the telecommunications fining rules and the water and combined water and sewer fining rules.  We are making minor changes to these rules in the other matters to ensure consistency of the fining rules across the telecommunications, electric, gas, and water and combined water and sewer rules and will grant the Joint Exceptions.
8. Rule 3009 adds the definitions for civil penalty, civil penalty assessment, civil penalty assessment notice, and intentional violation.  We have revised the definitions for civil penalty, civil penalty assessment, and civil penalty assessment notice to match the definitions in the rules adopted by the recommended decision in Docket 09R-847G regarding the fining rules for gas utilities.

9. We have also reformatted the tables of finable offenses to make them consistent with the tables adopted by the recommended decision in Docket No. 09R-846E regarding the fining rules for electric industry.

II. ORDER

A. The Commission Orders That:

1. The stay of Decision No. C10-0432 is hereby vacated.

2. The Exceptions filed by Black Hills/Colorado Electric Utility Company, L.P. and Public Service Company of Colorado are granted.

3. The Commission adopts a modification to the rules attached to Recommended Decision R10-0356 consistent with the above discussion.  The Commission adopts the rules attached to this Order as Attachment A.

4. The rules shall be effective 20 days after the publication in the Colorado Register by the Office of the Secretary of State. (The rules shall be effective August 30, 2010 if published in the August 10, 2010 edition of the Colorado Register by the Office of the Secretary of State.)

5. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.

6. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.

7. The 20-day time period provided by § 40-6-114(1), C.R.S. to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 23, 2010.
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