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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by Fruita Development, LLC (Fruita Development) on April 29, 2010 seeking authority to improve an existing at-grade highway-rail crossing, make the crossing public upon annexation, and remove a privately owned track at the crossing of the proposed Toby Drive with the private tracks, in Mesa County, State of Colorado.  No National Inventory Number currently exists for the crossing.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on May 11, 2010.

3. On May 7, 2010, Staff of the Commission sent a deficiency letter to Fruita Development informing them that page 6 of the Application was missing from the filing.

4. On May 7, 2010, Fruita Development filed page 6 missing from the Application.

5. On June 10, 2010, CAM-Colorado LLC (CAM) filed a Notice of Intervention of Right, or in the Alternative Motion for Permissive Intervention, Entry of Appearance, and Request for Hearing.  CAM asserts the proposed Toby Drive is the only access to property that CAM is considering purchasing for use as a rail load out facility.  CAM objects and contests the Application and requests a hearing in this matter.  

6. On June 10, 2010, Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  UPRR concurrently filed a Motion to Dismiss this matter.  UPRR believes that the Commission lacks jurisdiction in this matter.  Additionally, UPRR points to what it believes are a number of issues with the Application.  

7. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

8. Now being fully advised in the matter, we refer the Application to an Administrative Law Judge for determination of the merits of the Application.

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by Fruita Development, LLC on April 29, 2010 seeking authority to improve an existing at-grade highway-rail crossing, make the crossing public upon annexation, and remove a privately owned track at the crossing of the proposed Toby Drive with the private tracks, in Mesa County, State of Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. Docket No. 10A-302R is referred to an Administrative Law Judge of the Colorado Public Utilities Commission for determination of the merits of the Application and for disposition of the interventions and Motion to Dismiss. 

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 23, 2010.
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