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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Regional Transportation District (RTD) on April 6, 2010 seeking authority to construct two new highway-light rail grade separated crossings of Umatilla Street and I-25, no current National Inventory Numbers, located in the City and County of Denver, Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on April 9, 2010.

3. On May 10, 2010, the BNSF Railway Company (BNSF) filed a Motion for Extension of Time to File Entry of Appearance and Notice of Intervention.  As grounds, BNSF states that it requires this additional time to review the Application and determine its position with regard to same.

4. On May 17, 2010, BNSF filed an Entry of Appearance and Notice of Intervention by right.  BNSF states that it has several concerns.  First, BNSF states that it is concerned about the vertical clearance above the Siegel Oil spur top of rail and the RTD structure.  BNSF states that it is not opposed as long as there is at least 20’ 2 ½” of vertical clearance.  Second, BNSF raises the concern that under I-25, the movement of the Siegel Oil spur to the north puts only 9’ of horizontal clearance between the center line of the track and piers that support I-25 with no indication that any crash walls are being constructed between the piers of the I-25 structure and the spur.  This situation does not exist with the old location of the spur.

5. On May 26, 2010, Union Pacific Railroad Company (UPRR) filed a Motion to File Intervention and filed its Entry of Appearance and Notice of Intervention by right in conjunction with the motion.  As grounds for its motion, UPRR states that it did not receive a copy of the Application or Notice of Application Filed in this matter, and only became aware of the Application when BNSF filed their Entry of Appearance on May 17, 2010. In its intervention, UPRR does not contest or oppose the granting of the Application.

6. On June 2, 2010, RTD filed a Response to Motion for Extension of Time to File Entry of Appearance and Notice of Intervention filed by BNSF.  In its response, RTD states that the crossings in question are light-rail crossings.  RTD also states that the vertical clearance issue above the Siegel Oil spur was the subject of RTD’s Petition for Approval of Overhead Clearance from Standard in 4 Code of Colorado Regulation (CCR) 723-7-7324(e)(I), Docket No. 10A-200R.  In that docket, RTD requested a minimum of 20’ 3” of vertical clearance at a single point.  RTD also points out that BNSF intervened in that docket and did not oppose the petition.  Finally, RTD states that the relocation of the Siegel Oil spur through Umatilla Street and under I-25 was the subject of the Application by RTD and Titan Terminal Railway Company’s application to alter those crossings in Docket No. 10A-102R.  The Commission granted the relocation of the crossings by Decision No. C10-0351 dated April 14, 2010. RTD points out that BNSF intervened in that matter as well and did not contest or oppose the application as it had consented to the modified spur location by letter of agreement dated February 1, 2010.  RTD argues that good cause does not exist to allow BNSF to intervene late in this action or raise issues not pertinent to this action.

7. This docket is an application for a light-rail grade separated crossing.  We note that neither BNSF nor UPRR will be using the new highway-rail grade separated crossings, nor do they have trackage rights through the crossings, nor are they adjacent property owners.  We therefore find that neither BNSF nor UPRR has standing to intervene as a matter of right in this docket and the Commission was not required to provide a notice of the Application filed to these entities.

8. We therefore must address whether either BNSF or UPRR have stated good cause to intervene by permission and for late intervention.  We agree with RTD that the concerns raised by BNSF are beyond the scope of this docket, but instead should have been raised in Docket No. 10A-102R or Docket No. 10A-200R.  Indeed, BNSF intervened in both of these dockets, but did not raise these concerns.  We therefore find that it is not appropriate for BNSF to raise issues that are outside the scope of this docket as a basis for its intervention by permission, especially when it had an opportunity to raise these concerns in the appropriate dockets.  We also find that neither BNSF nor UPRR have stated good cause for late intervention.  
9. Based on the above discussion, we will deny BNSF’s Motion for Extension of Time to File Entry of Appearance, and Notice of Intervention, as well as UPRR’s Motion to File Intervention.

10. No additional interventions were filed in this matter. 

11. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

12. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

13. As part of the RTD FasTracks West Corridor project, RTD proposes to construct a large grade separation structure that will cross Umatilla Street, I-25, the relocated Siegel Oil Spur, the Consolidated Main Line, and the relocated Burnham Yard Lead.  A single structure is being proposed since there is insufficient space between the five crossings for use of individual grade separation structures.  The Commission’s jurisdiction in this matter is limited to the grade separations of Umatilla Street and I-25.  The structure is proposed to pass over Umatilla Street and under the I-25 bridge structure.

14. RTD states that current average daily traffic (ADT) volumes on Umatilla Street are 400 vehicles per day (VPD) at a 30-mile per hour (MPH) speed limit with projected growth to 420 VPD estimated in five years.  The current ADT for I-25 is 203,000 at a 55 MPH speed limit with projected growth to 217,921 VPD in five years.  There are no current light-rail vehicle movements through these crossings.  However, once the West Corridor begins service in approximately May 2013, RTD anticipates there will be approximately 294 light-rail movements through the crossings as speeds of up to 25 MPH.  

15. RTD proposes to start construction of the new grade separation structure in May, 2010 and estimates completion by May, 2011.  RTD will be required to inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  The Commission will expect this letter sometime around May 31, 2011.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  RTD shall also be required to file signed copies of the Construction and Maintenance Agreement for the crossings.  We understand this Construction and Maintenance Agreement will be finished sometime around the end of construction of the West Corridor.  We shall initially expect this agreement to be filed by December 31, 2012, but understand it may be filed earlier or later based on the construction schedule.  

16. We will require RTD to obtain National Inventory numbers for the two new crossings and file copies of the new crossing inventory forms for these two crossings showing the information at each crossing.  The Commission will expect this information to be filed around the end of the project on December 31, 2012.
17. RTD states that the estimated cost for the entire new grade separation structure over the five new crossings is $9,519,399.  All costs for the project will be solely borne by RTD.  

18. Pursuant to Rule 7211, RTD will be required to maintain its new track, ties, ballast, and grade separation structure while the City and County of Denver will be required to continue to maintain the Umatilla Street roadway surface under the crossing and the Colorado Department of Transportation will be required to continue to maintain its bridge structure for I-25 over the crossing.
C. Conclusions

19. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

20. No granted intervention opposes the Application.

21. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

22. We find that good cause exists to grant the Application consistent with the above discussion in paragraphs 13 through 18.  

II. ORDER

A. The Commission Orders That:

1. The application (Application) filed by the Regional Transportation District (RTD) on April 6, 2010 seeking authority to construct two new highway-light rail grade separated crossings of Umatilla Street and I-25, no current National Inventory Numbers, located in the City and County of Denver, Colorado is deemed complete within the meaning of § 40-6-109.5, C.R.S.

2. The Motion for Extension of Time to File Entry of Appearance and Notice of Intervention filed by the BNSF Railway Company is denied.

3. The Motion to File Intervention filed by the Union Pacific Railroad Company is denied.

4. The Application is granted.

5. RTD is authorized and ordered to proceed with the construction of a new light-rail grade separation over Umatilla Street and under I-25 in the City and County of Denver, Colorado.

6. The City and County of Denver shall continue to maintain the Umatilla Street roadway at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

7. The Colorado Department of Transportation shall continue to maintain its bridge structure for Interstate 25 over the grade separation at its expense pursuant to Rule 4 CCR 723-7-7211(c).

8. RTD shall maintain its new track, rails, ties, and bridge structure at its expense pursuant to Rule 4 CCR 723-7-7211(a).

9. RTD shall inform the Commission in writing that the crossing changes are complete and operational within ten days of completion.  The Commission will expect this letter sometime around May 31, 2011.   However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

10. RTD shall file signed copies of the signed Construction and Maintenance Agreements by the completion of the West Corridor project.  We shall initially expect the agreement to be filed by December 31, 2012, but understand that it may be filed earlier or later based on the construction schedule.
11. RTD will be required to obtain National Inventory numbers for the new crossings and file a copy of the crossing inventory forms showing the information at each crossing around the end of the project on December 31, 2012.

12. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

13. The Commission retains jurisdiction to enter further orders as necessary.

14. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 2, 2010. 
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