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V.

DARRELL HARRIS DOING BUSINESS AS TOP DOG RELOCATION,

 
RESPONDENT.
ORDER DENYING APPLICATION FOR REHEARING, REARGUMENT, OR RECONSIDERATION
Mailed Date:  June 15, 2010
Adopted Date:  June 9, 2010
I. BY THE COMMISSION

A. Statement
1. 
This matter comes before the Commission for consideration of a document titled “application for appeal” filed by Respondent Darrell Harris, doing business as Top Dog Relocation, on May 17, 2010.  Now, being fully advised in the matter and consistent with the discussion below, we construe this document as an application for rehearing, reargument, or reconsideration (RRR) of Decision No. R10-0322 and deny the RRR.  

2.
This docket began as an informal complaint that was received by the Customer Care Unit of the Commission in 2009.  Following an investigation, the Staff of the Commission (Staff) served Civil Penalty Assessment Notice (CPAN) No. 91850 to Mr. Harris on October 5, 2009. The CPAN assessed a total penalty of $2,200 for two violations of § 40-14-103(1), C.R.S., with additional surcharges, for a total amount of $2,420.  Section 40-14-103(1), C.R.S., provides that no person may operate, offer, or advertise services as a mover without first being registered with the Commission and providing proof of insurance.  The CPAN listed August 16, 2009 and September 28, 2009 as the violation dates.

3.
The hearing was held on April 1, 2010 before Administrative Law Judge (ALJ) G. Harris Adams.  Respondent appeared pro se via telephone.  The ALJ issued Decision No. R10-0322 on April 7, 2010.  The ALJ found that Staff has sustained its burden of proving, by preponderance of the evidence, the two counts of the CPAN and imposed a civil penalty of $2,420.  Mr. Harris did not file timely exceptions and Decision No. R10-0322 became a decision of the Commission on April 27, 2010.
4.
Respondent filed RRR on May 17, 2009.  This RRR is timely.

5.
Staff filed a Motion for leave to file a response to Respondent’s RRR (Motion) as well as a response to the RRR on June 2, 2010.  

B.
Discussion

6.
In its Motion, Staff points out that because Respondent did not file exceptions to Decision No. R10-0322 before it became a decision of the Commission, Staff had no previous opportunity to address the merits of the arguments made by Respondent.  We agree with Staff and grant its Motion for leave to file a response to the Respondent’s RRR.

7.
Respondent argues two grounds in the RRR.  First, he states that the ALJ violated his right to privacy.  The ALJ forwarded an email from Respondent requesting an extension of time to Staff’s counsel, despite Respondent’s request to the contrary.  Respondent implies that this gave Staff an early preview of his case.  In its response, Staff argues that the prohibitions on ex parte communications required the ALJ to forward that email to Staff.  Staff submits that this argument cannot sustain the RRR.  We agree with Staff and thus deny the RRR on this ground.  

8.
Second, Respondent contends that Mr. and Mrs. Nealey and their statements that there was no brokerage relationship between the Nealeys and Respondent should not be believed.  He points out that the Nealeys did not testify at the hearing.  In its response, Staff argues that the Respondent may not challenge the findings of fact because he did not file a transcript in this case pursuant to § 40-6-113, C.R.S.

9.
Section 40-6-113(4), C.R.S., provides that if any party seeks to reverse, modify, or annul either a recommended decision or a Commission decision, but does not submit a transcript of the hearing, the findings of fact set forth in the recommended decision or the Commission decision are conclusively presumed to be complete and accurate.  Respondent has not done so.  We therefore deny the RRR on this ground as well. 
II. ORDER

A. The Commission Orders That:

1.
The Motion for leave to file a response to rehearing, reargument, or reconsideration (RRR) filed by Staff of the Commission on June 2, 2010 is granted.

2.
The application for RRR of Decision No. R10-0322 filed by Respondent Darrell Harris, doing business as Top Dog Relocation, on May 17, 2010 is denied.
3.
This Order is effective on its Mailed Date.  

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 9, 2010.
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