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I. by the commission

A. Statement

1. This matter comes before the Commission for consideration of an application (Application) filed by the Town of Timnath (Timnath) on April 6, 2010 seeking authority to relocate the crossing of Larimer County Road 36 (LCR 36) from railroad milepost 83 to railroad milepost 83.2 of the Great Western Railway (GWR) and to upgrade the crossing to active warning consisting of flashing lights, gates, bells, control cabin, and constant warning time circuitry, National Inventory No. 244884J, in the Town of Timnath, Larimer County, State of Colorado.  

2. Notice of the Application was provided by the Commission to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S., on April 9, 2010.

3. On May 10, 2010, BNSF filed an Entry of Appearance and Notice of Intervention.  BNSF does not contest or oppose the Application.

4. GWR did not intervene in this matter.

5.  The Application was deemed complete by minute entry at the Commissioners’ Weekly Meeting on May 18, 2010.

6. The Commission has reviewed the record in this matter and deems that the Application is complete within the meaning of § 40-6-109.5, C.R.S.

7. Now being fully advised in the matter, we grant the Application.

B. Findings of Fact

8. The Commission gave notice to all interested parties, including the adjacent property owners.  No intervention was received opposing the Application.

9. Timnath is proposing to relocate the existing crossing of LCR 36 to a location two-tenths of a mile from the existing crossing.  The LCR 36 crossing would be closed and the new crossing will be of the new Summerfields Parkway and the GWR.  Summerfields Parkway will be constructed as a 48’ wide roadway at the crossing with detached sidewalks and a roadway centerline median barrier on both sides of the crossing.  Timnath also proposes to install active warning signals consisting of flashing light signals, gates, bells, control cabin, and constant warning time circuitry.  Timnath is requesting this relocated crossing as part of a new development in Timnath.  The new crossing will be at a 90 degree angle and will eliminate the existing LCR 36 crossing that is skewed at a 37 degree angle.

10. Current average daily traffic volumes on LCR 36 are estimated at 200 vehicles per day (VPD).  Projected traffic volumes for the new Summerfields Parkway are 500 VPD in 5 years, and 3,300 VPD in 20 years at a design speed of 35 miles per hour (MPH).  GWR runs approximately 4 trains per day at an average speed of 10 to 20 MPH with no projected future increase.  

11. Timnath proposes to start construction in the fall of 2010 and be complete by spring of 2011.  Timnath will be required to inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  Based on the dates provided by Timnath, the Commission will expect this letter sometime around June 30, 2011.  However, the Commission does understand this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.  Timnath shall also be required to file signed copies of the Construction and Maintenance Agreement for the crossing prior to the start of construction.  We will expect this agreement to be filed by September 30, 2010 and expect that construction at the crossing will not begin until the signed agreement has been filed.  

12. We will require GWR to file a copy of the crossing inventory form to show the updated information for this relocated crossing.  The Commission will expect this information to be filed with completion of the crossing work around June 30, 2011.
13. The cost estimate for the proposed work at this crossing is at issue in this matter.  Based on information in the Application, Timnath requested a cost estimate from GWR for a standard crossing signal configuration consisting of two entrance gates (two-quadrant system).  GWR provided a cost estimate for a four-quadrant system consisting of two entrance gates and two exit gates at a cost of $316,430.18.  According to information provided in the Application, GWR refused to provide a cost estimate for the two-quadrant system that Timnath requested.  Timnath further states that GWR informed it that Timnath could hire, at its own expense, a signal engineer to prepare an alternate 90 percent design if Timnath chose to pursue a two quadrant system, but there would be no guarantee that the alternate design would be approved by GWR.

14. Timnath hired a consultant to perform a peer review of the GWR cost estimate and to provide an estimate of the cost for a two-quadrant system.  The consultant opined that there were several discrepancies in the GWR design and that the new crossing was overdesigned.  For example, the GWR estimate proposes to install 100’ of new rail with associated new ties and ballast as opposed to the 78’ of new rail, ties, and ballast necessary, with Timnath paying the cost for the additional material.  The consultant estimated the cost of a two-quadrant gate system at approximately $250,000.  Timnath would be responsible for 100 percent of the cost of this new crossing.

15. Based on our review of the Application, plans, and cost estimates provided, we determine that the two-quadrant system proposed by Timnath is the appropriate configuration for the new active warning at the Summerfields Parkway crossing.  Timnath has designed the proposed new crossing with roadway centerline raised medians that will deter vehicles from driving around the gates at the crossing.  We find that installation of a four-quadrant system, as proposed by GWR through its cost estimate, is not necessary at this crossing at this time. 

16. We will provide GWR with two options regarding the cost of construction in this matter.  If GWR provides an estimate of the costs for the two-quadrant system that was requested by Timnath and approved by the Commission, within 30 days of this Order, Timnath will be held to paying the actual cost of the construction of the two-quadrant system.  If GWR exercises that option, we will then provide Timnath with a reasonable opportunity to contest the estimate.  Should GWR fail to provide a cost estimate for the two-quadrant gate system requested by Timnath, and approved by the Commission, Timnath will be held to paying no more than $250,000 of the actual cost of construction of the two-quadrant gate system, and GWR will be required to pay for any additional actual costs over $250,000.

17. Once construction of the crossing is complete, GWR will maintain, at its expense, all GWR railroad track, appurtenances, crossing surfaces, and warning devices, and Timnath will maintain the roadway approaches to the crossing pursuant to the Commission’s Rules at 4 Code of Colorado Regulations (CCR) 723-7-7211(a) and (c) respectively.  

18. The intervention by the BNSF will be denied in this matter.  BNSF does not own the track in question, and does not have trackage rights on the GWR line through the crossing in question.  Therefore, BNSF does not have standing to intervene in this matter.
C. Conclusions

19. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and (3)(a), C.R.S.

20. No intervenor that filed a petition to intervene or other pleading contests or opposes the Application.

21. Because the Application is unopposed, the Commission finds that it will determine this matter upon the record, without a formal hearing under § 40-6-109(5), C.R.S., and Rule 1403, Commission Rules of Practice and Procedure, 4 CCR 723-1.

22. We find that good cause exists to grant the Application consistent with the above discussion in paragraphs 8 through 18.  

II. ORDER

A. The Commission Orders That:

1. The Application filed by the Town of Timnath (Timnath) on April 6, 2010 seeking authority to relocate the crossing of Larimer County Road 36 (LCR 36) from railroad milepost 83 to railroad milepost 83.2 of the Great Western Railway (GWR) and to upgrade the crossing to active warning consisting of flashing lights, gates, bells, control cabin, and constant warning time circuitry, National Inventory No. 244884J, in the Town of Timnath, Larimer County, State of Colorado is granted.

2. The Intervention by Right of the BNSF Railway Company on May 10, 2010 is denied.

3. Timnath is authorized and ordered to proceed with the relocation of the crossing from Larimer County Road 36 to Summerfields Parkway and construction of an active warning signal system consisting of flashing lights, two gates, bells, control cabin, and constant warning time circuitry in Timnath.

4. Timnath shall maintain the roadway approaches up to the end of tie, pavement markings and advance warning signs at the crossing at its expense pursuant to Rule 4 Code of Colorado Regulations (CCR) 723-7-7211(c).

5. GWR shall maintain its track, rails, ties appurtenances, crossing surface, and active warning equipment at its expense pursuant to Rule 4 CCR 723-7-7211(a).

6. Timnath shall inform the Commission in writing that the crossing work is complete and operational within ten days of completion.  The Commission will expect this letter sometime around June 30, 2011.   However, the Commission understands this letter may be provided earlier or later than this date depending on changes or delays to the construction schedule.

7. Timnath shall file copies of the signed Construction and Maintenance Agreement by September 30, 2010 prior to the start of any crossing construction.

8. GWR will be required to file a copy of the crossing inventory form for the updated crossing around the end of the project on June 30, 2011.

9. GWR is invited to file a cost estimate for a two-gate active warning system at the Summerfields Parkway crossing as approved by the Commission in this Order within 30 days from the date of this Order.  If GWR does not provide an estimate of its costs for constructing a two gate active warning system in accordance with this Order, GWR will be required to pay any additional costs of the installation of the crossing over and above the $250,000 cost estimated by Timnath.

10. The 20-day period provided for in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

11. The Commission retains jurisdiction to enter further orders as necessary.

12. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 2, 2010.
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