Before the Public Utilities Commission of the State of Colorado

Decision No. C10-0555
Docket No. 10A-269T

C10-0555Decision No. C10-0555
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

10A-269TDOCKET NO. 10A-269T
IN THE MATTER OF THE JOINT APPLICATION OF IONEX COMMUNICATIONS NORTH, INC. AND SOF INVESTMENTS, L.P. TO EXECUTE AN ENCUMBRANCE.
Order granting application and
motion for confidential treatment
Mailed Date:  June 8, 2010
Adopted Date:  June 2, 2010
I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a joint application filed by Ionex Communications North, Inc. (Ionex) and SOF Investments, L.P. (SOF) on April 29, 2010.  The applicants request Commission authorization to enter into a financing transaction in which certain assets of Ionex, including its Commission-issued authorities, will be encumbered.  We will construe this filing as an application for approval of the encumbrance of Ionex’s Certificate of Public Convenience and Necessity (CPCN) pursuant to § 40-15-204, C.R.S.

2. Concurrent with the application to encumber its telecommunications authority, Ionex also filed a Request for Confidential Treatment of the draft Term Sheet (submitted as Exhibit A to the application, collectively, documents) related to the transaction.  Ionex seeks confidential treatment of the sensitive terms and conditions contained in the term sheet.  Confidential treatment of information filed with the Commission is governed by Rule 1100 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.  Ionex contends that disclosure of the information contained in the documents would put Ionex at a competitive disadvantage, because Ionex’s competitors would have access to sensitive and private financial data and proprietary information of Ionex and its parent company, Birch Communications, Inc. (Birch), which are not publicly traded companies.  This Request is not opposed by any party.

3. We find that Ionex’s request to treat the documents as confidential is reasonable and will therefore grant the Motion. 
4. Ionex owns a CPCN which authorizes it to provide emerging competitive telecommunications services, which was granted by Decision No. C99-62.  Ionex also owns a CPCN to provide competitive local exchange telecommunications services, which was granted by Decision No. C99-1128.   Ionex currently has an effective tariff on file with the Commission.

5. Ionex, as part of financial transactions related to Birch, will pledge its assets, including its Commission-issued telecommunications authorities as security for the debt financing arrangements to SOF.    

6. SOF is serving as the lender in the financing transaction that will allow Birch to obtain additional funds for the purpose of paying current debt and payment obligations, working capital, for general corporate purposes, including future acquisitions.

7. We find that the Commission has jurisdiction in this matter.

8. On April 30, 2010, notice of the application was provided on the Commission’s website.  Interventions were due on or before June 1, 2010.  No interventions were filed.

B. Discussion

9. The application contains all information required by the applicable Commission Rules and is therefore deemed complete.

10. The application is unopposed and therefore may be considered without a formal hearing pursuant to § 40-6-109(5), C.R.S.

11. We find that the proposed encumbrance is not contrary to the public interest and therefore grant the joint application.

12. The applicants are reminded that approval of the Commission is necessary before a CPCN can be transferred to another party in the event of default or foreclosure of the loan.  

II. ORDER

A. The Commission Orders That:

1. The joint application to encumber telecommunications authorities held by Ionex Communications North, Inc. (Ionex) to SOF Investments, L.P. (SOF) is deemed complete and is granted with certain conditions as noted below.
2. The Commission will treat the confidential copy of the Application to Execute an Encumbrance, including the draft Term Sheet submitted as Exhibit A to the Application (collectively, documents) filed by Ionex as confidential, in accordance with Rule 1100 of the Rules of Practice and Procedure 4 Code of Colorado Regulations 723-1.  All persons accorded access to the information contained in the documents shall treat such information as confidential and shall neither use or disclose such information except for the purpose of this proceeding.   

3. Ionex and SOF shall jointly inform the Commission when the encumbrance has been terminated or is no longer effective by a letter sent to the Commission’s Director, noting this Docket in the subject line.

4. In the event the encumbrance held by SOF is exercised or transferred to another entity, SOF or the new entity and Ionex shall jointly file a transfer application to transfer the encumbered telecommunications authorities and obtain specific approval for this subsequent transfer by the Commission.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
June 2, 2010.
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