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I. BY THE COMMISSION

A. Statement

1. On April 19, 2010, the Honorable Bill Ritter, Jr., Governor of the State of Colorado, signed into law House Bill 10-1365 (attached as Exhibit 1), which included the “Clean Air -- Clean Jobs Act” (the Act).

2. The Act requires all rate-regulated utilities that own or operate coal-fired electric generating units located in Colorado to submit to the Commission, on or before August 15, 2010, an emission reduction plan for emissions from those plants (the Plan).

3. The Act requires the Plan to cover a minimum of 900 megawatts or 50 percent of a utility’s coal-fired generating units in Colorado, whichever is smaller.  The Commission may request more than one Plan that satisfies minimum requirements of the Act, as well as comparisons between the Plan(s) and certain alternatives identified in the Act. 

4. The Plan may include some or all of the following:

a) New emission control equipment for NOx pollutants; 

b) Retirement of coal-fired units, if replaced with natural gas-fired electric generation or other low-emitting resources; 

c) Conversion of coal-fired generation to run on natural gas; 

d) Long-term fuel supply agreements; 

e) New natural gas pipelines or infrastructure; 

f) Increased use of existing gas-fired generation; 

g) New transmission lines or infrastructure; 

h) Emission control equipment required prior to or in conjunction with any retirement, conversion, or emission control in order to limit pollutants other than NOx; and/or

i) Any other capital, fuel, and operations and support expense appropriate to support the implementation of the plan.

5. The Act requires that the utility consult with the Colorado Department of Public Health and Environment (CDPHE) prior to filing the Plan.  In its hearing process, the Commission shall provide CDPHE an opportunity to comment on the air quality, air pollutants, and other emission reductions of the Plan.  CDPHE shall also evaluate whether the Plan is consistent with current and foreseeable future requirements of the Federal Air Pollution Prevention and Control Act, 42 U.S.C.A. § 7401, et seq., commonly referred to as the Clean Air Act.

6. The Plan shall include a schedule that would result in full implementation of the Plan on or before December 31, 2017.

7. The Plan shall set forth the costs associated with activities identified in the Plan, including planning, development, construction, and operation of the retired, converted, new, or modified facilities.

8. The Plan will be evaluated by the Commission according to a number of specified criteria, including whether it achieves at least a 70 percent reduction in annual emissions of NOx to comply with current and reasonably foreseeable requirements of the Air Pollution Prevention and Control Act, 42 U.S.C.A. § 7401, et seq., and the Colorado Air Pollution Prevention and Control Act, § 25-7-100 et seq., C.R.S.
9. The Act requires that the Commission review the Plan and enter an order approving, denying, or modifying the Plan by December 15, 2010.

B. Miscellaneous Docket

10. We find that it is appropriate to open a miscellaneous docket to begin the Commission’s consideration of the Plan to be filed by Black Hills/Colorado Electric Utility Company, LP (Black Hills or Company) on or before August 15, 2010.

C. Joinder of Indispensable Party

11. We find it is appropriate to join Black Hills as an indispensable party to this proceeding because it is responsible for filing a Plan.

D. Participation by Interested Persons

12. Due to the compressed time frame within which the Commission must act, we find that it is appropriate to provide interested persons with guidelines regarding participation in this proceeding.

13. Rule 1200, 4 Code of Colorado Regulations (CCR) 723-1, establishes that interested persons may participate as parties, amici curiae, or non-parties.

14. Parties shall include any person who intervenes by right or is granted leave to intervene.  Section 40-6-109(1), C.R.S., allows intervention by any person “interested in or affected by” a decision of this Commission.  Rule 1004(s) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, defines “person” as:  “Commission staff or any individual, firm, partnership, corporation, company, association, cooperative association, joint stock association, joint venture, governmental entity, or other legal entity.”

15. Commission Staff (Staff), the Colorado Office of Consumer Counsel, and the Governor’s Energy Office are permitted to intervene by right.
16. To become a party permissively, interested persons must file a motion by June 25, 2010.  This motion 

shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.  For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

Rule 1401(c), 4 CCR 723-1.  The statutory timelines imposed on this proceeding are extremely tight.  As a result, the Commission will strictly enforce the standards for permissive intervention as set forth in Rule 1401(c), 4 CCR 723-1.  Black Hills shall respond to motions to intervene by July 2, 2010.

17. Alternatively, an interested person may file a motion to participate as amicus curiae.  See Rule 1200(c), 4 CCR 723-1.  Amici curiae are not parties to the proceeding, but will be permitted to submit statements of position for Commission consideration in this proceeding.  In addition, amici curiae shall have the opportunity to be served with all motions and orders in the case.  The Commission encourages persons who might typically seek permissive intervention to consider whether participation as amicus curiae will serve their interests in this case.  The Commission requests interested persons seeking to participate as amicus curiae to file a motion to this effect by June 25, 2010.

18. Finally, interested persons may participate through written comments submitted to the Commission by mail, email, or completing a comments form on the Commission’s website.  The Commission will consider all such comments submitted prior to the evidentiary hearing.  Persons participating in this manner are neither parties nor amici curiae.  See Rule 1200(b), 4 CCR 723-1.  
19. The Commission will hold a prehearing conference on July 8, 2010 to hear a presentation from Black Hills regarding its expectations for its plan.  The Commission will also discuss other procedural matters such as interventions, discovery, testimony and hearing dates. 
II. ORDER

A. The Commission Orders That:

1. A miscellaneous docket is opened to commence the Commission’s consideration of the Plan to be filed by Black Hills/Colorado Energy Company, LP (Black Hills) pursuant to House Bill 1365 on or before August 15, 2010.

2. Black Hills is joined as an indispensable party to this proceeding.

3. Participation by interested persons will be determined by the Commission as detailed above.  Any person desiring to intervene or participate as a party in this proceeding, including Staff of the Commission, shall file appropriate notices or motions to become a party by June 25, 2010.  

4. The Commission requests interested persons seeking to participate as amicus curiae to file a motion to this effect by June 25, 2010.

5. Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments:  (1) via physical mail, addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado, 80202; (2) via e-mail, using the e-mail address puc@dora.state.co.us; or (3) via the comments form on the Commission’s website, using the URL http://www.dora.state.co.us/pls/real/CCTS_oWEB.comment_form.  The Commission will consider all such comments submitted prior to the evidentiary hearing.

6. Responses to any petition to intervene shall be filed no later than July 2, 2010.

7. A pre-hearing conference is scheduled for:


DATE:

July 8, 2010


TIME:

1:00 p.m. through 5:00 p.m.

PLACE:
Commission Hearing Room


1560 Broadway, Suite 250


Denver, Colorado

8. Black Hills shall be prepared at the pre-hearing conference to outline its August 13, 2010 filing, with regard to the plans and options it believes it is statutorily required to address.

9. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 21, 2010.
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