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I. BY THE COMMISSION

A. Statement, Findings, and Conclusions

1. This matter comes before the Commission for consideration of a petition filed on April 6, 2010, by the Regional Transportation District (RTD).  In this petition, RTD requests a permanent partial waiver of, or variance from Rule 7324(e)(I) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations (CCR) 723-7.  This matter was mistakenly docketed as an application as opposed to a petition, but will be treated as a petition.
2. RTD requests a permanent variance of Rule 7324(e)(I) requiring that the minimum overhead clearance for a structure shall be 22’6”.  
3. The Commission noticed this petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on April 9, 2010.
4. On May 10, 2010, BNSF Railway Company (BNSF) filed an Entry of Appearance and Notice of Intervention.  BNSF does not contest or oppose the granting of the petition, but rather indicates that it will participate in any hearing before the Commission in this matter.  In the event there are no objections to the Petition, BNSF has no objection to the Commission determining this matter under its modified procedure.

5. On May 20, 2010, the Union Pacific Railroad Company (UPRR) late-filed an Entry of Appearance and Notice of Intervention.  UPRR does not contest or oppose the granting of the application, but rather indicates that it will participate in any hearing before the Commission in this matter.  If there are no other protests and so long as a Construction and Maintenance Agreement is reached and the appropriate railroad requirements are met, UPRR has no objection with the Commission using its modified procedure.
6. No petition to intervene in opposition or otherwise participate in this proceeding has been filed.  This proceeding is therefore uncontested.  Pursuant to § 40-6-109(5), C.R.S., this matter may be determined without a hearing.

7. Pursuant to Rule 1003 of the Rules of Practice and Procedure, 4 CCR 723-1, the Commission may grant waivers or variances from tariffs, Commission rules, and substantive requirements contained in Commission decisions and orders for good cause.  In making a determination, the Commission may take into account, but is not limited to, considerations of hardship, equity, or more effective implementation of overall policy on an individual basis.
8. Rule 7324(e)(I) requires that generally, overhead clearances shall be 22’6” for structures.  Rule 7324(e)(III) states that overhead clearances for structures other than buildings may be reduced if approved by the Commission.

9. The RTD West Corridor light-rail line will operate from Denver Union Station to the Jefferson County Government Center.  The area of the West Corridor alignment in the area of the Consolidated Main Line, re-located Burnham Yard Lead, re-located Siegel Oil Spur, Umatilla Street, and I-25 bridge structure will require the light-rail tracks to be located on a single structure that will span the railroad tracks and Umatilla Street before touching down and traveling under the existing I-25 bridge structures.  Room does not exist for separate structures for each of these crossings.  In order for the single structure to be able to span over all of the railroad tracks and Umatilla Street before touching down and traveling under I-25 and maintaining a light rail vehicle operational grade of 6 percent, a permanent variance of the structure at the re-located Siegel Oil Spur is necessary.

10. RTD requests a permanent variance of the vertical clearance at the re-located Siegel Oil Spur to 20’10¾” directly above the top of rail and 20’3” at a point 5’4” from the centerline of the track.  As justification for this permanent variance of Rule 7324(e), RTD states that a review of the American Railroad Engineering and Maintenance-of-Way Association (AREMA) standard freight profile shows that there will be a 5’ 4 ¾” clearance from the top of the freight profile directly above the rail and a 4’9” clearance between the top of the structure and edge of the freight locomotive.  

11. Traffic through the Siegel Oil Spur is anticipated at 20 movements per month at a maximum train speed of ten miles per hour.  RTD states that the Siegel Oil Spur is a low-speed, dead-end spur track that is roughly analogous to the situation described in Rule 7324(b)(I), which states that overhead clearance inside of enclosed buildings may be reduced to 18’0” for tracks terminating within the building or in the immediate plant area.  

12. RTD understands that the Commission’s overall policy is to promote and ensure safety at crossings and believes that the grade separation it is promoting provides the safest and only practicable way to grade separate the railroad lines and roadways while maintaining a maximum light-rail operating grade of 6 percent.  

13. RTD states that it has been authorized by the Titan Terminal Railway Company and Siegel Oil Company to state that they consent to the clearances that are proposed in this petition.

14. The Commission finds that RTD has shown good cause to grant a permanent variance of Rule 7324(e)(I) to allow a shortened vertical clearance of the proposed bridge structure to 20’10¾” above the top of rail and 20’3” at a point 5’4” from the centerline of the Siegel Oil Spur track.  We agree with RTD that it is in the best interest of safety to grade separate the light rail vehicles from the various railroad tracks and public roadways proposed by this particular grade separation.  In making this finding, the Commission takes into consideration the slow speed of vehicles that will be moving under the grade separation and the AREMA standard freight profile design. 

II. ORDER

A. The Commission Orders That:

1. The Regional Transportation District (RTD) is granted a permanent variance of Rule 7324(e) of the Rules Regulating Railroads, Rail Fixed Guideways, Transportation by Rail, and Rail Crossings, 4 Code of Colorado Regulations 723-7 for the location of the Siegel Oil Spur under the proposed West Corridor light-rail grade separation structure to a height of 20’10¾” directly above the top of rail and 20’3” at a point 5’4” from the centerline of track.  This permanent variance shall be for the life of the West Corridor.

2. The Intervention by BNSF Railway Company is noted.

3. The Intervention by Union Pacific Railroad Company is noted.

4. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 26, 2010.
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