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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Motion for permission to amend entry of appearance and intervention of right for good cause (Motion) filed by Burlington Northern Santa Fe Railroad Company (BNSF) on May 7, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the Motion.

B.
Background

2. The Regional Transportation District (RTD) filed an application on May 22, 2010, seeking authority to construct two sets of light rail tracks beneath the 18th Street Pedestrian Bridge, National Inventory No. 927494K, in the Central Platte Valley, City and County of Denver, State of Colorado.  

3. On April 16, 2010, Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  UPRR did not oppose or contest the granting of the application.

4. On April 21, 2010, the Central Platte Valley Metropolitan District (District) filed an Entry of Appearance and Notice of Intervention.  The District stated that it had no objection to the Application if the construction did not begin on the project until a Construction and Maintenance Agreement has been entered into by the District and RTD.

5. On April 29, 2010, BNSF filed an Entry of Appearance and Notice of Intervention.  In that Entry of Appearance, BNSF stated that it did not oppose or contest the granting of the application.

6. The Commission considered this matter at the Commissioners’ Weekly Meeting held on May 5, 2010.  The Commission determined that the application was unopposed and that it will determine this matter without a formal hearing.  The Commission found good cause to grant RTD’s application by Decision No. C10-0441, adopted May 5, 2010, and mailed May 10, 2010.   

7. On May 7, 2010, BNSF filed the Motion and an Amended Entry of Appearance and Notice of Intervention.  BNSF filed this motion after the close of the notice period applicable to this docket.  In its Motion, BNSF states that its position has changed and it now opposes the application based on safety and design concerns.  BNSF further states that RTD will not be prejudiced by the amendment because BNSF has made a similar objection in a related application in Docket No. 10A-153R.

8. We deny the instant Motion.  Instead, we find that a proper procedural remedy for BNSF would be to file a motion for alteration or amendment of Decision No. C10-0441, pursuant to § 40-6-112, C.R.S.  If and when BNSF files such a motion, it should contain sufficient procedural and substantive detail in recognition of the fact that BNSF would bear the burden of persuasion.  We will also permit RTD and other parties 14 days to respond to such a motion, unless there is a representation that the motion is unopposed.

II. ORDER
A. The Commission Orders That:
1.
The Motion for permission to amend entry of appearance and intervention of right for good cause filed by Burlington Northern Santa Fe Railroad Company on May 7, 2010 is denied.

2.
This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 18, 2010.
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