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I. BY THE COMMISSION

A. Statement 

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR Applications) to Decision No. C10-0286 (Order Addressing Phase II) filed by Public Service Company of Colorado (Public Service or Company); the Colorado Office of Consumer Counsel (OCC); and the Cities of Arvada, Aurora, Centennial, Golden, Greeley, Greenwood Village, Lakewood, Littleton, Louisville, Thornton, Westminster, Wheat Ridge, the Towns of Breckenridge, Frisco, Poncha Springs and Superior and the City and County of Broomfield (Local Government Intervenors) joined by the City of Boulder (Boulder) and the City and County of Denver (all collectively referred to as the Local Governments).  Being fully advised in the matter and consistent with the discussion below, we grant the RRR Applications in part and deny in part.

B. Background

2. On May 1, 2009, Public Service filed Advice Letter No. 1535-Electric.  In that filing, Public Service sought approval to increase rates by $293,767,033 over existing rates, and $180,201,185 over the rates proposed in the Settlement Agreement approved in Docket No. 08S‑520E.

3. The Commission set the proposed tariff pages for a hearing pursuant to § 40‑6‑111(1), C.R.S., and suspended their effective date for 120 days from the proposed effective date, through October 3, 2009.  See Decision No. C09-0512, mailed May 13, 2009.  The proposed effective date was further suspended until April 1, 2010.  See Decision No. C09-1427, mailed December 18, 2009.  The Commission also bifurcated the hearings in this case, splitting the hearing dates and holding evidentiary hearings on Phase I and Electric Commodity Adjustment (ECA) issues first.  The evidentiary hearing on Phase I and ECA issues was held on October 26, 2009, through November 4, 2009.  The evidentiary hearing on Phase II issues was held on January 11 through 14, 2010; January 19 through 22, 2010; and January 25, 2010.

4. Pursuant to Decision No. C09-1284, the parties filed their Statements of Position on Phase II issues on February 16, 2010.  Parties were permitted to file two Statements of Position, one covering the environmental tariff and agreement issues, and one on all other aspects of the Phase II portion of this docket.

5. Decision No. C10-0286 (Order Addressing Phase II) was adopted on March 10, 2010 and mailed on March 29, 2010.  The RRR Applications were filed on April 19, 2010.

C. Public Service’s RRR Application
6. Public Service filed an Application for Rehearing, Reargument, or Reconsideration of Decision No. C10-0226 on April 19, 2010.  Public Service seeks RRR of a cost recovery issue for the expenses it will incur in educating the residential rate class on the inverted block rate (IBR) design approved by the Commission in Phase II of this case.  It also seeks RRR on rulings related to its environmental tariff provisions as well as its Easement and General Liability tariff.
1. Recovery of Costs of Consumer Education for Inverted Block Rates

7. Public Service proposes spending $1.3 million in advertising expenses to educate the residential class regarding the institution of IBR, which the Commission approved in Decision No. C10-0286.  This money will be used to fund advertisements in a variety of media and to provide special bill-inserts/mailings to residential customers.

8. In its RRR Application, Public Service states it only became aware such a program would be necessary during the cross-examination by the Commissioners of its witness Dr. Faruqui.  It argues that the expense for this program was never included in the original Phase I revenue requirement and it should be allowed to recover these costs through the RRR process.  

9. Public Service proposes recovering these costs through the Demand Side Management Cost Adjustment (DSMCA) mechanism as part of its total 2010 demand side management (DSM) costs.  Public Service asserts that the additional costs would not cause it to exceed 115 percent of its approved DSM 2010 budget.  Public Service further argues it is proper to allow collection of the IBR customer education costs through the DSMCA because one of the goals of the DSMCA is to recover costs of market transformation projects.  Public Service argues that the IBRs fall into the categories of market transformation and energy efficiency programs and therefore it is proper to allow recovery through the DSMCA.  Public Service proposes to remove the impact of the IBR recovery from the bonus incentive calculations of the DSMCA plan as well as the net benefits calculation.

10. The Commission-approved settlement agreement in Docket No. 08A-366EG identifies the process by which Public Service may add additional DSM programs to its 2009-2010 DSM Plan.  The Company must first provide 60 days’ advance notice to specified stakeholders.  Those stakeholders have 30 days within which to provide a response to Public Service, and the Company is committed to acting in good faith to consider those responses in making a final decision regarding the new program.  Decision No. R08-1243 further attaches a rebuttable presumption of prudence to expenditures on electric DSM efforts that may exceed the approved budget for any given plan year (within 115 percent), so long as the total portfolio of electric DSM programs implemented by the Company remains cost effective with the program addition(s).  Public Service asserts that it will utilize this procedure if RRR on this issue is not granted.  Public Service has also offered to provide information on rehearing regarding the planned customer education expenditures.

11. We find this request problematic for a number of reasons.  First, it can be construed as an untimely request for RRR of the Phase I portion of this case.  Decision No. C09‑1446, which addressed Phase I, decided the overall revenue requirement increase in this case.  Here, through RRR, Public Service is requesting an increase in the revenue requirement that was already set.  We find it troubling that Public Service never anticipated the need for any customer education in the development of the IBR program, especially since its own witness identified such education as critical to the success of an IBR scheme.  Public Service filed this case as a joint Phase I and Phase II filing and should have included customer education expenses related to the Phase II case as part of the revenue requirement in the Phase I case.

12. We also disagree with Public Service’s attempt to characterize IBRs as a DSM program.  The primary reason for IBRs is to send a pricing signal to customers that the marginal cost of electricity generation is higher in the summer than in non-summer months.  During the Phase II hearings there was much discussion that time of use (TOU) rates would be the preferred manner to align marginal costs with rates, but that, with the lack of metering capability necessary for TOU rates, IBRs were a reasonable substitute and transition.  Further, we decided to keep the residential revenue requirement for Public Service whole through the use of elasticity adjustments to account for the change in energy sales in both the summer and non-summer pricing seasons.  Implementation of IBRs is not like a DSM program where energy consumption is being reduced and the Company needs to be compensated for DSM program costs.

13. We do not believe it is appropriate for Public Service to come to this Commission for a wide variety of ad hoc ratemaking.  The purpose of a rate case is to arrive at a reasonable estimate of revenues, expenses, and rate base that gives a utility a reasonable opportunity to earn its rate of return.  Implicit in this methodology is the possibility of revenues being higher or lower than estimated.  Expenses may also be higher or lower than assumed.  The utility has the latitude and management judgment to modify the level and type of expenses it needs to make given a variable business environment.  For example, the need to produce a modest advertising and education campaign for IBRs might be offset by less expenditures on corporate advertising or other items.

14. We therefore deny Public Service’s request for RRR on this issue.  Further, we do not believe Public Service should use the DSMCA for cost recovery of this program.  However, we will not preclude Public Service from making an application with this Commission for an accounting order that would permit amortized cost recovery in a future rate case.

2. Easement and General Liability Provisions

a. Easement Provisions

15. Public Service asks the Commission to consider its proposed revisions to the easement and general liability provisions of the electric tariff.

16. In the direct testimony of Mr. Staley, Public Service proposed the following changes to the Easement section of Sheet R32:

EASEMENTS AND ENVIRONMENTAL AGREEMENT
A contract for electric service including an Applicant under an Extension Agreement, or receipt of service by customer, will be construed as an agreement granting to Company an easement for electric lines, wires, conduits, and other equipment of Company necessary or related to Company’s ability to render service to customer.  If requested by Company, customer, before service is connected, will execute Company’s standard form of right-of-way agreement, granting to Company, at no expense therefore, satisfactory easements for suitable location of Company’s wires, conduits, poles, transformers, metering equipment, and other appurtenances on or across lands owned or controlled by customer, and will furnish space and shelter satisfactory to Company for all apparatus of Company located on customer’s propertyemises.  In the event that customer shall divide premisesits property by sale or otherwise in such manner that one party shall be isolated from streets or alleys where Company’s electric lines are accessible, customer shall be deemed to have granted or reserved an easement for electric service over the part having access to electric lines for the benefit of the isolated part, and without limiting the automatic nature of such grant or reservation, customer shall confirm such grant or reservation in the document creating the division or in another document executed, delivered and recorded contemporaneously therewith.

(Added text is underlined, deleted text is in strikethrough.)

17. After Public Service’s direct case, these issues did not garner significant focus throughout the Docket.   The Colorado Department of Transportation (CDOT) addressed some concerns with the easement language in its Direct Testimony of Ms. Rees.  However, in response to cross-examination, Ms. Rees stated CDOT was no longer concerned about the easement proposal.  See Tr. at 286-87, Jan. 21, 2010.  No party addressed the easement proposal in a Statement of Position.  We did not address it in deliberations.

18. Public Service now seeks a Commission ruling on this proposal.  In support of the proposal, Public Service reiterates the direct testimony of Mr. Staley in its RRR Application.  See Direct Testimony of Mr. Staley at p. 15-16.  Public Service proposes three changes, which we will address in turn.

19. First, Public Service proposes altering the tariff to state that a contract for electric service, including an extension agreement, will be construed as granting an easement on the customer’s property for facilities that are necessary or related to the provision of electric service to the customer.  Currently, such an easement is created only where the facilities are necessary for the provision of service.  Public Service offers no argument as to why this change is necessary or just and reasonable.  The Commission finds the language “related to” is unreasonably broad in this context, as it could encompass situations where the facilities provided no benefit to the affected customer.  As such, the Commission does not approve this change.
 
Second, Public Service seeks approval to require and obtain an express easement from the customer even if service has already been connected.  In support of this proposal, Public Service states that the Company is often “asked to relocate facilities for existing customers and has experienced problems obtaining the necessary easement from the customer because the current tariff language suggests that the Company may only obtain an easement before service is 

20. connected.”  The Commission believes this language is reasonable and will therefore allow this change.

21. Third, Public Service seeks an implied grant or reservation of an easement in situations where a customer subdivides property in a way that will isolate the Company’s facilities.  Currently, the customer must grant or reserve such an easement.  When the customer fails to do so, Public Service is forced to initiate costly condemnation proceedings.  Public Service proposes this change to avoid those expenses.  The Commission believes this language is reasonable and will therefore allow this change.

22. As such, Public Service’s RRR Application is granted, in part, as to this issue.
b. General Liability Provisions

23. The Commission undertook consideration of Public Service’s proposed changes to its General Liability tariff as part of the Local Governments’ RRR Application.  Our discussion and determination of this issue is therefore addressed below.
3. Correction of the Summary at Paragraph 189

24. Public Service claims the Commission misrepresented its preliminary finding regarding potential conflict between the environmental liability proposal and § 13-21-111.5, C.R.S., a statute prohibiting indemnification for another party’s negligence in construction agreements.  Summarizing the Commission’s initial determination regarding the applicability of § 13-21-111.5(6)(b), C.R.S., to the proposed tariff language, paragraph 189 states:

The Commission held the proposed tariff and the environmental agreement both fell within this definition because they apply when a customer has requested Public Service “extend relocate or perform upgrades, maintenance or repair of any facilities and service to or on any property.”  As such, the Commission held the tariff language, as originally presented, violated § 13‑21‑111.5(6)(b), C.R.S., because it clearly required a customer to indemnify Public Service for its own negligence.  Further, unlike the environmental agreement, the proposed tariff language did not contain a savings clause clarifying the indemnification provision applies only to the extent allowed by law.  The Commission invited parties to provide documentation regarding the legislative history of the statute.

25. Public Service contends this is a misrepresentation of the Commission’s preliminary holding on this issue.  The Commission agrees.  On January 14, 2010, the Commission unanimously voted to “inform the parties that we are interested -- that we are sort of going to go either way on this construction agreement definition, depending on factual considerations; which we expect to have fleshed out in the hearing.”  Tr. at 28, Jan. 14, 2010.

26. As a result, the Commission will delete the last four sentences of paragraph 189 of Decision No. C10-0286, reprinted above.  They will be replaced with the following language:

The Commission held the definition of a “construction agreement” was potentially applicable to the proposed tariff.  As such, the Commission invited parties to provide documentation regarding the legislative history of the statute and to present additional evidence regarding the applicability of the statute at hearing.

27. Public Service goes on to argue its subsequent modification of its indemnification proposal rendered any discussion of § 13-21-111.5, C.R.S., moot.  In the alternative, it states that once the Commission decided to reject the tariff on other grounds, there was no need to address conflict with § 13-21-111.5, C.R.S.  Public Service therefore recommends the Commission alter Decision No. C10-0286 so the Decision no longer addresses this issue.  
28. The Commission believes there is value in communicating its impression of the parties’ arguments regarding Public Service’s proposal.  The Commission undertook significant discussion of this issue, and reflection of that discussion in Decision No. C10-0286 is appropriate.  Notably, Public Service praises the Commission’s guidance on other aspects of the proposal, despite the fact that all such guidance was technically rendered dicta after the Commission rejected the proposal on the grounds that Public Service failed to meet its burden of proof.  Therefore, the Commission declines to eliminate all reference to potential conflict with § 13-21-111.5, C.R.S.
29. Public Service’s RRR Application is granted in part with regard to this issue.
4. Clarification of Findings in Paragraphs 257 to 264

30. Public Service requests the Commission clarify that paragraphs 257 to 264 of Decision No. C10-0286 are applicable only to the specific environmental liability proposal proffered in this case.  Public Service argues that, in the absence of such clarification, these paragraphs could be read as “justifying rejection of any tariff addressing liability for environmental contamination that the Company might propose.”  
31. In support of this concern, Public Service points to two examples.  First, it claims the statement “the Commission declines to approve the proposal on the basis that it provides uniformity” in paragraph 262 conflicts with paragraph 266, which states the Commission “recognizes the benefit of uniform tariff language addressing environmental contamination liability.”  The Company therefore requests clarification that the statement in paragraph 262 means uniform treatment of customers was insufficient to justify this particular proposal.  Second, the Company states paragraph 263 could be misread as foreclosing consideration of any future tariff language that would limit the Company’s risk of liability.  The Company therefore seeks clarification that the Commission believes the Company merely failed to meet its burden to show that the particular tariff at issue here represented a reasonable allocation of such risk.

32. Prior to providing the additional guidance, the Decision states:

The Commission anticipates Public Service may, in the future, file an alternative proposal after receiving additional input from parties.  As such, the Commission undertook additional deliberations at the March 10, 2010, Commissioners’ Weekly Meeting in order to provide additional guidance to parties about the current proposal.  This guidance is not a ruling on the merits of the current proposal, nor does it indicate prejudgment of the merits of any future filing.  Rather, the Commission merely wishes to provide parties with some additional input, which may guide the terms of any future proposed uniform tariff language addressing environmental contamination liability.

Decision No. C10-0286 at ¶ 266.  (Emphasis added.)

33. While we believe the Decision clearly reflects our motivation for providing additional guidance to the parties, we agree with Public Service that some additional clarification of paragraph 262 would be helpful.  The last sentence of that paragraph states:  “Therefore, the Commission declines to approve the proposal on the basis that it provides uniformity.”  The Commission will delete this sentence and replace it with the following sentence:  “Therefore, while the Commission agrees with Public Service’s contention that uniform treatment provides some benefit to customers, we find uniformity is an insufficient justification for this particular proposal.”

34. Public Service’s RRR Application is therefore partially granted as to this issue.

5. Applicability of Indemnification Requirements to Governmental Entities

Public Service asks the Commission to revisit paragraphs 194 and 285-288, which address indemnification by governmental entities.  Paragraph 194 summarizes the Commission’s 

35. findings regarding preemption of the proposal by the Comprehensive Environmental Response, Compensation, and Liability Act (CERCLA).  It states:

Therefore, the Commission concluded the indemnity provisions of the proposed environmental tariff would conflict with CERCLA only to the extent they bind government parties.  The Commission believed the tariff language sufficiently addressed this concern.  It states, “[c]ustomer, including any governmental entity to the extent permitted by law, indemnifies . . . Company.”  (Emphasis added.)  Because indemnification by governments is not allowed by CERCLA, this clause would effectively preclude indemnification under this circumstance.  The Commission therefore held the proposal was not preempted by or otherwise in fatal conflict with CERCLA.

36. Public Service also takes issue with the Commission’s discussion of the indemnity provision’s application to governmental entities.  Paragraphs 286-288 state:

To be clear, the Commission does not believe either TABOR or the Home Rule charter would prohibit a governmental entity from satisfying the terms of the proposal.  But, the Commission believes TABOR and the Home Rule Charter could significantly complicate municipalities’ ability to obtain utility service as a customer.

Further, the Commission is concerned by the language “[c]ustomer, including any governmental entity to the extent provided by law . . .” will lead to conflicts and litigation, as parties attempt to define the limits of whether governmental entities are permitted to indemnify Public Service in any particular situation.

As a result, the Commission recommends that any future proposal exclude governmental entities from the indemnity requirements.  The Commission believes such an exclusion would, in the end, avoid more disputes than it would cause.  Public Service would still be free to negotiate specific agreement with governmental entities to address environmental liability risks that may arise when governments are engaged with Public Service as customers.

(Emphasis in original.)

37. Public Service’s concern is that these paragraphs “may have the effect of making it more difficult to negotiate agreements with governmental entities that include appropriate indemnification requirements.”  It goes on to argue that the Commission need not address these issues at all, because it decided to reject the entire tariff on the broader grounds of failure to meet the burden of proof, thereby rendering these issues moot.

38. While the language contained in these contested paragraphs may make future negotiations more difficult for Public Service, the Commission believes that was a risk the Company decided to run when it presented the proposal.  As such, the Commission will deny Public Service’s RRR Application with regard to this issue.
D. The Office of Consumer Counsel’s RRR Application
1. Timing of the Next Phase II Rate Case

39. The OCC raises one issue in its RRR Application.  It requests that the Commission require Public Service to file a Phase II rate case at the time of its next Phase I electric rate case or as soon as it has compiled two summers of data on the IBRs.  In Decision No. C10-0286 we stated that IBRs could have an uncertain impact on the recovery of revenue requirement from the residential class and that we would review that issue in the next Public Service Phase II rate case.  In its RRR Application, the OCC argues that it could be many years before Public Service files another Phase II rate case and that we should require that Public Service file a Phase II rate case when it files its next rate case if the IBRs have been in effect for two summers.  In the event Public Service files a Phase I case before that timeframe, the OCC believes the Company should be required to file a Phase II case as soon as possible after the second summer of IBRs.

40. We grant the OCC’s RRR Application in part.  We agree with the OCC that the respective customer categories’ contribution to the rate of return could be thrown out of balance by the institution of IBRs in the residential revenue class.  While Public Service has attempted to calculate how customers will react to the new structure, we cannot be certain how the residential rate class will react to the new structure.  Therefore, it would be prudent to review the impacts of IBRs on customer class contribution to ensure that cross-subsidies do not start to arise.  We agree with the OCC that two years of experience with the IBRs would provide a reasonable benchmark to review the experience with that structure.  

41. With Public Service’s proposed purchase of the Calpine natural gas facilities as contemplated in Docket No. 07A-447E and the retrofitting and/or closure of coal-fired generation facilities in the Front Range stemming from House Bill 10-1365, it is likely Public Service will file a rate case after two or three summers of experience with the IBR structure.  
42. At that time we would like to review these customer class issues using residential revenue, energy sales, and costs that include, at a minimum, the summer seasons of 2010 and 2011.  This could be a rate case based upon a historic test year that includes these values, or it could be a forecasted test year that uses the 2010 through 2011 summer residential experience to derive class forecasts.  Public Service will be required to demonstrate that the classes’ revenues, costs, and rate base do not exhibit unacceptable variation in the returns earned by each rate class across the rate classes.  To accomplish this we will require Public Service to provide a class cost of service model to show the respective classes’ contributions to the rate of return.  
E. Local Governments’ RRR Application

43. The Local Governments seek RRR of issues relating to street lights, traffic signal lighting, remote metering, and liability arising from interference with company lines or equipment.
1. Street Lights

44. As part of this proceeding, the Local Governments proposed tariff language allowing municipalities to operate and maintain municipally owned street lights in connection with a non-metered, energy-only rate, while providing payment to Public Service for its costs incurred in monitoring those street lights.  In Decision No. C10-0286, we declined to adopt this proposal on the basis that it was not fully developed.  However, the Commission encouraged the parties “to come back before the Commission with a more fully developed proposal wherein municipalities will own, operate, and maintain street lighting facilities and Public Service will monitor the street lights to ensure it has accurate billing data and unauthorized energy use does not occur.”   Decision No. C10-0286, at ¶ 165.

45. In its RRR Application, the Local Governments ask the Commission to set a definitive time limit on negotiations between Public Service and the interested parties to develop this mutually acceptable rate.  The Local Governments state that they wish to work with Public Service, as encouraged in the Decision.  However, the Local Governments are concerned that, without definitive Commission direction on the time frame for negotiations and with no express deadline by which to revisit the issue with the Commission, the discussions could go on “forever” without any clear path back to the Commission for a formal decision.

46. The Commission does not intend for such negotiations to continue indefinitely.  The Commission expects the parties to timely undertake good faith negotiations.  Further, the Commission expects these negotiations will result in a proposal for the Commission’s consideration.
47. We therefore grant the Local Governments’ RRR Application on this issue.  We accept the Local Governments’ proposal that Public Service and the involved parties work together to develop a non-metered, energy-only rate where the municipality owns, operates, and maintains the streetlight while allowing Public Service to monitor the street lights to ensure it has accurate billing data and to guard against unauthorized energy use and that progress on these negotiations, in the form of a status report, be filed with the Commission within one year of the date of the final order in this matter.  
2. Traffic Signal Lighting

48. In the Phase II proceeding, Public Service proposed requiring “new traffic signal lighting installed on or after January 1, 2011, to be metered.”  This was clarified in the Direct Testimony of Public Service witness Mr. Niemi, who stated, “existing intersections may remain on Schedule TSL, but we will require any new intersections, or reconfigured intersections installed on or after January 1, 2011, which require a chance in Company wiring or point of delivery, to be metered.”  Direct Testimony of Mr. Niemi at 22.

49. In Decision No. C10-0286, the Commission modified the date after which traffic lights would be required to be metered, to January 1, 2012.  The Commission took this step in order “to allow Public Service and interested municipalities more time to develop a satisfactory solution, whether in the form of a separate metered class for traffic signals, continued non-metered service, or aggregation of small loads for billing purposes.”  Decision No. C10-0286 at ¶ 173.

50. The Local Governments raise three issues stemming from this portion of the decision in their RRR Application, which we will address in turn.
c. Effective Date of Metering Requirement
51. First, the Local Governments request that paragraph 173 of Decision No. C10‑0286, which sets forth the metering requirement, be amended to condition implementation of the metering requirement upon whether a metered traffic signal rate is developed by Public Service, in cooperation with governmental customers, and approved by the Commission no later than December 1, 2011.
52. As we stated in Decision No. C10-0286, new signal lights, existing signal lights, and reconfigured signal lights require different levels of work to comply with approved rates within the effective dates identified in the Order.  We therefore see no reason to modify the existing order regarding this issue.  We are currently unaware of any impending filings addressing new metered rates for traffic signal lights.  As such, we find the Local Governments’ request is too conditional, as it hinges upon the development and approval of a new rate.  However, if such a rate filing emerges in the time frame the Local Governments envision, they may, of course, move for modifications of these effective dates at that time.  Therefore, we deny the Local Governments’ RRR Application with regard to this issue.

d. Definition of “Reconfigured Intersection”

53. Second, the Local Governments ask the Commission to define the term “reconfigured intersection,” in order to avoid potential confusion.  The Local Governments propose the following definition:  “An intersection that has been so modified by a customer that the Company is required to increase the capacity of the Company’s wiring or change the point of service delivery for the intersection.”

54. Although we did not receive testimony on proposed definitions, we believe the definition of “reconfigured intersection” may be highly contested.  In all likelihood,  Public Service would have a different definition than that proposed by the Local Governments.  For that reason, we deny this proposal.

55. However, we feel that defining this term is critical to developing a mutually satisfactory agreement on the details of a metering requirement.  As such, we will require Public Service to offer its definition of a reconfigured intersection to the interested parties.  Therefore we will direct Public Service to file compliance tariff sheets related to this metering requirement where the term “reconfigured intersection” is used and defined.  This filing should be made on not less than two weeks’ notice on or before July 31, 2010.  We strongly encourage Public Service to file these affected tariff sheets after engaging in discussions with interested parties, in order to reach a mutually satisfactory definition.

56. The Local Governments’ RRR Application is therefore granted in part as to this issue.
e. Amendment to Schedule TSL

57. Third, the Local Governments propose amending the second sentence of Schedule TSL to read as follows:  “If a new metered traffic signal rate has been approved by the Commission on or before December 1, 2011, then as of January 1, 2012, all newly signalized intersections and all reconfigured intersections shall be metered.”
58. For similar reasons discussed above, we find this proposal is also too conditional to grant.  Local Governments are requesting a change to tariff language based upon a circumstance which may or may not occur.  We therefore deny the Local Governments’ RRR Application on this issue.

3. Remote Metering

f. Remote Metering of Street Lights

59. In its statement of position, Boulder proposed that the Commission investigate the possibility of developing a pilot project, possibly related to SmartGridCity, which would explore operating a two-way communication system permitting the remote metering of street lights, while improving monitoring and control.  We did not address this issue in Decision No. C10-0286.  

60. In its RRR Application, the Local Governments propose that the Commission order Boulder and Public Service to work together over the next six months to develop a pilot project related to SmartGridCity which would investigate remote metering and remote control of street lights and to report back to the Commission on their progress.  In the alternative, the Local Governments would like an investigation of remote metering to be part of the development of an energy-only street light rate, as discussed earlier.
61. The Commission feels that Decision No. C10-0286 effectively directed all involved parties to conduct negotiations to reach a mutually agreeable solution to the development of acceptable rates and control mechanisms associated with street lights and traffic signals.  We find further orders impacting SmartGridCity are not necessary at this time.  Existing language, which strongly encourages Boulder and Public Service to investigate remote metering and remote control as part of service to any governmental customers, is sufficient.  Therefore, we deny the Local Governments’ RRR Application on this issue.

g. Remote Metering of Traffic Signal Lights

62. During the proceedings, Boulder also proposed a pilot project to investigate the remote metering of traffic signal lights and other small loads.  We addressed this proposal at paragraph 173 of Decision No. C10-0286, in which we “encourage[d] all interested parties to explore the possibility of remote metering further in the future and present future proposals related to this matter to the Commission.”

63. The Local Governments now request that the Order language related to the development of a new metered signal rate include the simultaneous investigation of remote metering by Public Service and interested governmental entities as an alternative to this new rate.  

64. We believe we have sent very strong signals to Public Service and all interested parties that we want discussions around the practical and cost-effective use of remote metering to be included in all ordered negotiations regarding the development of metered street and traffic light rates as well as in energy-only type rates.  As such, we deny the Local Governments’ RRR Application with regard to this issue.
4. Interference With Company Lines or Equipment

65. The Local Governments request the Commission consider and rule on Public Service’s proposed revision to tariff sheet R51.  Sheet 51 currently insulates Public Service from liability arising from Company lines or equipment when they are “contacted or interfered with by ladders, pipes, guy wires, ropes, aerial wires, attachments, trees, structures, airplanes, or other objects not the property of the company, which cross over, through, or are in close proximity to Company’s lines and equipment, unless said lines and equipment are in a defective condition.”  (Emphasis added.)  Public Service originally proposed eliminating the italicized portion of this statement.  Boulder opposed this change in its statement of position.

66. The Local Governments argue striking this clause would allow Public Service to avoid meritorious lawsuits by ensuring injured parties would be precluded from suing the Company even if the injured party in no way caused the contact with Company lines or equipment, Public Service’s lines or equipment were defective, and that defective state contributed to the injury.

67. At deliberations, the Commission stated any issue not directly addressed reverted back to Public Service’s rebuttal case.  As such, the Commission effectively approved this change without directly deliberating on it.  This was an oversight.  As such, the Commission will grant the Local Governments’ RRR Application with regard to this issue, in order to deny Public Service’s proposed change to Sheet R51.  As a result, Public Service’s RRR Application on this same issue is denied.
II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration to Decision No. C10-0286 filed by Public Service Company of Colorado (Public Service) on April 19, 2010 is granted as to the issue of correcting the summary contained in paragraph 189.  Public Service’s Application is granted in part, consistent with the discussion above, as to the following issues: proposed revisions to the easement tariff and clarification of findings made in paragraphs 257 to 264.  The Application is denied as to all other issues.

2. The application for rehearing, reargument, or reconsideration to Decision No. C10-0286 filed by the Office of Consumer Counsel on April 19, 2010 is granted in part and denied in part on the issue of when a future rate case shall be filed by Public Service, consistent with the discussion above.

3. The application for rehearing, reargument, or reconsideration to Decision No. C10-0286 filed by the Cities of Arvada, Aurora, Boulder, Centennial, Golden, Greeley, Greenwood Village, Lakewood, Littleton, Louisville, Thornton, Westminster, Wheat Ridge, the Towns of Breckenridge, Frisco, Poncha Springs and Superior, the City and County of Broomfield, and the City and County of Denver (collectively, the Local Governments) on April 19, 2010 is granted with regard to the following issues:  traffic signal lighting negotiation deadlines and interference with company lines or equipment.  The Application is granted in part, consistent with the above discussion, with regard to the issue of defining “reconfigured intersection.”  The Application is denied as to all other issues.

4. Public Service and the Local Governments shall meet and negotiate in good faith on the matter of developing a rate proposal where municipalities own, operate, and maintain street lighting facilities and where Public Service monitors the streetlights to ensure it has accurate billing data and that unauthorized energy use does not occur.  The parties shall provide a status report to the Commission on the state of these negotiations no later than one year from the Mailed Date of this Order.

5. On or before July 31, 2010, Public Service shall file, on not less than two weeks’ notice, compliance tariff sheets related to this metering requirement where the term “reconfigured intersection” is used and defined.

6. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 12, 2010.
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