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I. BY THE COMMISSION

A. Statement

1. On April 29, 2010, by Decision No. C10-0372, the Colorado Public Utilities Commission (Commission) gave notice of a proposed rulemaking in this docket regarding its rules pertaining to the renewable energy standard (RES).  The purpose of this limited rulemaking proceeding is to revise and to clarify the existing RES rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq., as a result of the passage by the 2010 Colorado General Assembly and the signing by Governor Ritter of House Bill (HB) 10-1001.  The proposed rule changes were set forth in Attachment A to Decision No. C10-0372.
2. The Colorado General Assembly subsequently passed House Bill (HB) 10‑1342, which legislation further modifies § 40-2-124, C.R.S.  In the event that the HB 10-1342 is signed into law by Governor Ritter, an outcome that is presently viewed as highly likely, additional changes to the Commission’s RES rules will be required.
3. HB 10-1342 involves the establishment of community solar gardens.  A community solar garden is a solar generation facility, sized at or below 2 megawatts, that is beneficially owned by ten or more customers at a shared location.  A community solar garden would qualify as an on-site solar installation and would thus be eligible for standard offers extended by investor owned Qualifying Retail Utilities (QRUs).  Subscribers to a community solar garden would also receive net metering credits on their electric utility bills in a manner similar to customers who install on-site solar directly at their own homes and businesses.  

4. HB 10-1342 sets forth requirements for the subscribers to community solar gardens as well as for the QRUs in whose service areas the community solar gardens are located.  Although HB 10-1342 would not make community solar gardens or the owners of these gardens public utilities subject to regulation by the Commission, the Commission is required to commence a rulemaking proceeding on or before October 1, 2010 to adopt rules as necessary to implement the new statutory provisions in the bill.
5. For example, HB 10-1342 requires the Commission to adopt rules, as necessary, to facilitate the financing of community solar gardens, including: the minimum capitalization of a community solar garden; the share of a community solar garden’s facilities that may at any time be owned in its own name; and the use of leases, sale-and-leaseback transactions, operating agreements, and other ownership arrangements with third-parties.

6. HB 10-1342 further requires the Commission to formulate and implement policies to encourage the development of community solar gardens.  For instance, these Commission policies should encourage: ownership in community solar gardens; the development of gardens that serve residential, low-income, and agricultural customers; the financing and ownership of solar gardens owned by subscriber organizations, as described above.

7. Finally, HB 10-1342 allows investor owned QRUs to recover through rates a margin, in an amount determined by the Commission, as an incentive associated with investments in community solar gardens.

B. Discussion

8. HB 10-1342 requires the Commission to make several modifications to the rules set forth in 4 CCR 723-3-3650, et seq., in addition to the rules changes we are considering pursuant to the NOPR issued on April 29, 2010.  Moreover, it is likely that HB 10-1342 will require modifications to the rule changes we proposed in Appendix A to Decision No. C10-0372.
9. Pursuant to the NOPR, the Commission will conduct a hearing on the proposed rules and related issues on June 1, 2010.  By Decision No. C10-0372, we encouraged interested persons to submit written comments on the rules on or before May 18, 2010.  
10. In light of the probable signing of HB 10-1342 and the scheduled hearing on June 1, 2010, we find that it would be desirable to receive additional comments from interested persons concerning how the Commission’s RES rules could be additionally modified to accommodate community solar gardens and to fulfill the new statutory obligations in § 40-2-124, C.R.S.  Such comments would help us determine whether and how a supplemental NOPR in this rulemaking would most effectively address the changes to our RES rules as required by both 
HB 10-1001 and HB 10-1342.  
11. We intend to consider the issuance of a supplemental NOPR in this rulemaking docket in June.  The primary benefits of issuing a supplemental NOPR in this proceeding would be our ability to consider all modifications to the RES rules in harmony and to have all rule changes take effect at one time pursuant to a single Commission decision adopting rules.
II. ORDER

A. The Commission Orders That:

1. Before the hearing scheduled on June 1, 2010 pursuant to Decision No. C10‑0372, interested persons may file written comments concerning the changes to 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq., made necessary by the passage of House Bill (HB) 10-1342 by the Colorado General Assembly and concerning the impact of HB 10-1342 on the rule changes we proposed in Appendix A to Decision No. C10-0372.  The Commission requests that such additional pre-filed comments be submitted no later than May 25, 2010.  All submissions, whether oral or written, will be considered by the Commission.
2. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
May 12, 2010.
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