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IN THE MATTER OF COMMISSION CONSIDERATION OF PUBLIC SERVICE COMPANY OF COLORADO PLAN IN COMPLIANCE WITH HOUSE BILL 10-1365, “CLEAN AIR – CLEAN JOBS ACT.”
ORDER OPENING MISCELLANEOUS DOCKET, JOINING PUBLIC SERVICE COMPANY OF COLORADO AS INDISPENSABLE PARTY, ESTABLISHING PROCEDURAL SCHEDULE, PROVIDING GUIDELINES FOR PARTICIPATION, setting intervention and response deadline, identifying the role of commission staff, ESTABLISHING DISCOVERY PROCEDURES, REQUIRING PRODUCTION OF DOCUMENTS UNDER § 40-6-107, C.R.S., AND REQUIRING public service company of colorado to prOVIDE FOR a staff CONSULTANT
Mailed Date:  May 7, 2010
Adopted Date:  May 5, 2010

TO THE PARTIES IN THIS MATTER AND ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:
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I. BY THE COMMISSION

A. Statement

1. On April 19, 2010, the Honorable Bill Ritter, Jr., Governor of the State of Colorado, signed into law House Bill 10-1365 (attached as Exhibit 1), which included the “Clean Air – Clean Jobs Act” (the Act).

2. The Act requires all rate-regulated utilities that own or operate coal-fired electric generating units located in Colorado to submit to the Commission, on or before August 15, 2010, an emission reduction plan for emissions from those plants (the Plan).

3. The Act requires the Plan to cover a minimum of 900 megawatts or 50 percent of a utility’s coal-fired generating units in Colorado, whichever is smaller.  The Commission may request more than one Plan that satisfies minimum requirements of the Act, as well as comparisons between the Plan(s) and certain alternatives identified in the Act. 

4. The Plan may include some or all of the following:

a) New emission control equipment for NOx pollutants; 

b) Retirement of coal-fired units, if replaced with natural gas-fired electric generation or other low-emitting resources; 

c) Conversion of coal-fired generation to run on natural gas; 

d) Long-term fuel supply agreements; 

e) New natural gas pipelines or infrastructure; 

f) Increased use of existing gas-fired generation; 

g) New transmission lines or infrastructure; 

h) Emission control equipment required prior to or in conjunction with any retirement, conversion, or emission control in order to limit pollutants other than NOx; and/or

i) Any other capital, fuel, and operations and support expense appropriate to support the implementation of the plan.

5. The Act requires that the utility consult with the Colorado Department of Public Health and Environment (CDPHE) prior to filing the Plan.  In its hearing process, the Commission shall provide CDPHE an opportunity to comment on the air quality, air pollutants, and other emission reductions of the Plan.  CDPHE shall also evaluate whether the Plan is consistent with current and foreseeable future requirements of the Federal Air Pollution Prevention and Control Act, 42 U.S.C.A. § 7401, et seq., commonly referred to as the Clean Air Act.

6. The Plan shall include a schedule that would result in full implementation of the Plan on or before December 31, 2017.

7. The Plan shall set forth the costs associated with activities identified in the Plan, including planning, development, construction, and operation of the retired, converted, new, or modified facilities.

8. The Plan will be evaluated by the Commission according to a number of specified criteria, including whether it achieves at least a 70 percent reduction in annual emissions of NOx to comply with current and reasonably foreseeable requirements of the Air Pollution Prevention and Control Act, 42 U.S.C.A. § 7401, et seq., and the Colorado Air Pollution Prevention and Control Act, § 25-7-100 et seq., C.R.S.
9. The Act requires that the Commission review the Plan and enter an order approving, denying, or modifying the Plan by December 15, 2010.

B. Miscellaneous Docket

10. We find that it is appropriate to open a miscellaneous docket to begin the Commission’s consideration of the Plan to be filed by Public Service Company of Colorado (Public Service or Company) on or before August 15, 2010.

C. Joinder of Indispensable Party

11. We find it is appropriate to join Public Service as an indispensable party to this proceeding because it is responsible for filing a Plan.

D. Procedural Schedule

12. We establish the following procedural schedule for the Commission’s consideration of the Company’s Plan at this time to allow interested persons the maximum time possible to provide information for Commission consideration in this matter:

Notices and Motions for Intervention Due…………………………………………..May 21, 2010
Responses to Motions for Intervention Due…………………………………………May 25, 2010

Pre-Hearing Conference……………………………………………………………..May 27, 2010

Filing of Public Service Plan and Written Direct Testimony…………………..…August 13, 2010

Answer Testimony and Exhibits…..…………………………………………..September 17, 2010

Cross Answer/Rebuttal Testimony and Exhibits.....................................................October 8, 2010

Opening Statements of Position………………………………………………….October 22, 2010

Evidentiary Hearing……………………………………...October 28-29 and November 1-3, 2010

Closing Statements of Position………………………………………………..November 17, 2010

Commission Deliberation Meeting……………………………………………..December 1, 2010

Commission Decision…………………………………………………………December 15, 2010

13. Public Service shall be prepared at the pre-hearing conference to outline its August 13, 2010 filing, with regard to the plans and options it believes it is statutorily required to address.

14. We find that it is appropriate to hold a public comment hearing.  The time and date of the public comment hearing will be established in a future Commission order. 

E. Participation by Interested Persons

15. Due to the compressed time frame within which the Commission must act, we find that it is appropriate to provide interested persons with guidelines regarding participation in this proceeding.

16. Rule 1200, 4 Code of Colorado Regulations (CCR) 723-1, establishes that interested persons may participate as parties, amici curiae, or non-parties.

17. Parties shall include any person who intervenes by right or is granted leave to intervene.  Section 40-6-109(1), C.R.S., allows intervention by any person “interested in or affected by” a decision of this Commission.  Rule 1004(s) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, defines “person” as:  “Commission staff or any individual, firm, partnership, corporation, company, association, cooperative association, joint stock association, joint venture, governmental entity, or other legal entity.”

18. Commission Staff (Staff), the Colorado Office of Consumer Counsel, and the Governor’s Energy Office are permitted to intervene by right, provided that notice of intervention by right is filed by May 21, 2010.

19. To become a party permissively, interested persons must file a motion by May 21, 2010.  This motion 

shall state the grounds relied upon for intervention, the claim or defense for which intervention is sought, including the specific interest that justifies intervention, and the nature and quantity of evidence, then known, that will be presented if intervention is granted.  For purposes of this rule, the motion must demonstrate that the subject docket may substantially affect the pecuniary or tangible interests of the movant (or those it may represent) and that the movant’s interests would not otherwise be adequately represented in the docket; subjective interest in a docket is not a sufficient basis to intervene.

Rule 1401(c), 4 CCR 723-1.  The statutory timelines imposed on this proceeding are extremely tight.  As a result, the Commission will strictly enforce the standards for permissive intervention as set forth in Rule 1401(c), 4 CCR 723-1.  Public Service shall respond to motions to intervene by May 25, 2010.

20. The Commission requests all parties, including Public Service, to strive to efficiently present their respective cases by avoiding duplicative witnesses and/or cross-examination.  

21. In addition, the Commission requests interested persons to coordinate with other potential parties to coordinate the efficient and concise presentation of various interests.  For example, if an interested person’s interest could be adequately represented by another party, the Commission encourages the interested person to work closely with that party in lieu of a separate intervention.

22. Alternatively, an interested person may file a motion to participate as amicus curiae.  See Rule 1200(c), 4 CCR 723-1.  Amici curiae are not parties to the proceeding, but will be permitted to submit statements of position for Commission consideration in this proceeding.  In addition, amici curiae shall have the opportunity to be served with all motions and orders in the case.  The Commission encourages persons who might typically seek permissive intervention to consider whether participation as amicus curiae will serve their interests in this case.  The Commission requests interested persons seeking to participate as amicus curiae to file a motion to this effect by May 21, 2010.

23. Finally, interested persons may participate by providing oral testimony at the public comment hearing, or through written comments submitted to the Commission by mail, email, or completing a comments form on the Commission’s website.  The Commission will consider all such comments submitted prior to the evidentiary hearing.  Persons participating in this manner are neither parties nor amici curiae.  See Rule 1200(b), 4 CCR 723-1.  As stated above, the date and time of the public comment hearing will be set forth in a future Commission order.

F. Role of Commission Staff

24. Due to the unique nature of this proceeding, the Commission believes it is helpful to outline the role of Commission Staff.  Staff will participate as trial staff in this matter, under the leadership of Mr. Gene Camp.   However, we do not envision this participation will proceed in a traditional manner.  Rather, we view Staff’s participation as relatively neutral yet active, providing the Commission with an analysis of the proffered Plan, alternative plans, and responses.  We also expect Staff to be active in the process prior to submission of the Plan.

G. Staff Consultant

25. We find that it will assist the Commission in its consideration of the Plan if Staff utilizes a consultant.  This consultant will work closely with Commission trial staff in this proceeding, assisting in analysis of the proffered Plan, alternative plans, and responses.  In addition, this consultant may submit testimony analyzing the Plan.  Staff shall secure a contract with the consultant no later than July 1, 2010 and file a copy of the consultant’s contract with the Commission.

26. Public Service shall pay for the services provided by the consultant and shall be permitted to accrue such expense for recovery in a future general rate case.

27. The Commission is interested in comments from interested persons, including parties and amici curiae, as to the skills that should be required for the consultant and any qualifying or disqualifying issues that should weigh into the Staff’s selection determination.  Such comments will be considered if they are filed by May 21, 2010.

H. Production of Documents

28. We find it is in the public interest to require Public Service to produce certain records and documents that would be helpful for the Commission, parties, amici curiae, and others in developing a record and recommendations for this proceeding.

29. The Commission will order Public Service, in accordance with § 40-6-107, C.R.S., to produce the following documents in a filing in this docket within 21 days of the effective date of this Order, May 28, 2010:

a) hourly, daily, and annual data regarding 2008 NOx emissions from each Colorado coal-fired generation unit owned or controlled by Public Service;

b) hourly, daily, and annual data regarding 2008 SOx emissions from each Colorado coal-fired generation unit owned or controlled by Public Service;

c) hourly, daily, and annual data regarding 2008 Mercury emissions from each Colorado coal-fired generation unit or controlled by Public Service;

d) hourly, daily, and annual data regarding 2008 CO2 emissions from each Colorado coal-fired generation unit owned or controlled by Public Service;

e) All feasibility, technical, or economic assessments, studies, or plans regarding the retrofit of any Colorado coal-fired generation unit owned or controlled by Public Service with selective catalytic reduction (SCR) or selective non-catalytic reduction (SNCR) systems;

f) Minutes of all board meetings, including associated presentations, regarding the retrofit of any Colorado coal-fired generation unit owned or controlled by Public Service with SCR or SNCR systems;

g) All best available retrofit technology (BART) plans submitted to the CDPHE for the reduction of NOx, SOx, Mercury, or CO2 emissions related to any Colorado coal-fired generation unit owned or controlled by Public Service;

h) General arrangement drawings for each Colorado coal-fired generation unit owned or controlled by Public Service;

i) Documentation of existing pipeline capacity for delivery of natural gas to Colorado coal-fired generation units owned or controlled by Public Service;

j) Projection of future coal and natural gas costs that will be the basis of the cost evaluations required under § 40-3.2-206(1)(b)(II), C.R.S.;

k) Net dependable capacity, 2008 capacity factor, average heat rate, variable O&M cost, fixed costs, fuel cost and basis, average variable cost ($/MWh), and capital cost for each existing Colorado coal-fired or natural gas-fired generation unit owned or controlled by Public Service; and

l) Number of equivalent full-time employees currently assigned to each Colorado coal-fired or natural gas-fired generation plant or unit owned or controlled by Public Service.

30. After filing these documents, Public Service shall immediately update its response if new information is obtained. 

I. Discovery

31. Unless otherwise stated in this Order, discovery in this proceeding will be controlled by Rule 1405, 4 CCR 723-1.  

32. Only parties may propound discovery.  Parties may begin propounding discovery on August 13, 2010.  Discovery requests submitted prior to this date will be will be treated as if they were propounded on August 13, 2010.

33. The cut-off date for all data requests related to direct testimony and attached exhibits shall be no later than the due date for filing answer testimony and exhibits.  The cut-off date for all data requests relating to answer testimony and exhibits shall be no later than the due date for filing rebuttal and cross-answer testimony and exhibits. The cut-off date for all data requests related to rebuttal and cross-answer testimony and exhibits shall be no later than 3:00 p.m. on Friday, October 22, 2010.

34. Discovery and audit/data requests served after 3:00 p.m. will be effective as of the next business day.  

35. The parties are further advised that neither discovery requests nor responses to discovery are to be provided to the Commissioners or Commission advisors except as necessary to support a motion or as an exhibit to be used at hearing.

36. Response time to data and discovery requests (regardless of the number of requests) shall be seven calendar days for requests related to direct testimony, five calendar days for requests related to answer testimony, and five calendar days for requests related to cross-answer and rebuttal testimony regardless of the number of requests.  

37. In the event of a discovery dispute, the parties shall first attempt to resolve their dispute.  If unsuccessful, the party seeking discovery may move to compel in writing, attaching a copy of the discovery request at issue.  A response to the motion to compel shall be filed within three business days.  Any motion or response shall be served electronically.  A hearing on the motion shall be coordinated by telephone and heard by telephone as soon as practical.   We delegate the resolution of discovery disputes to an Administrative Law Judge.

38. Interested persons, including non-parties, may file written requests with the Commission asking that the Commission order Public Service to produce additional documents.

39. Persons granted permission to participate as amicus curiae shall not be allowed to propound discovery, but shall be allowed to receive documents requested by the Commission pursuant to § 40-6-107, C.R.S.  Persons granted permission to participate as amicus curiae shall also be served with discovery responses provided by parties to the proceeding that are neither confidential nor highly confidential.

II. ORDER

A. The Commission Orders That:

1. A miscellaneous docket is opened to commence the Commission’s consideration of the Plan to be filed by Public Service Company of Colorado (Public Service) pursuant to House Bill 1365 on or before August 15, 2010.

2. Public Service is joined as an indispensable party to this proceeding.

3. We adopt the procedural schedule and discovery procedures discussed above.  An Administrative Law Judge shall resolve any discovery disputes between parties, as discussed above.

4. Participation by interested persons will be determined by the Commission as detailed above.  Any person desiring to intervene or participate as a party or  in this proceeding, including Staff of the Commission, shall file appropriate notices or motions to become a party by May 21, 2010.  

5. The Commission requests interested persons seeking to participate as amicus curiae to file a motion to this effect by May 21, 2010.

6. Alternatively, persons who do not wish to intervene or become a party, but desire to file comments, may send written comments:  (1) via physical mail, addressed to the Public Utilities Commission, 1560 Broadway, Suite 250, Denver, Colorado, 80202; (2) via e-mail, using the e-mail address puc@dora.state.co.us; or (3) via the comments form on the Commission’s website, using the url http://www.dora.state.co.us/pls/real/CCTS_oWEB.comment_form.  The Commission will consider all such comments submitted prior to the evidentiary hearing.

7. Responses to any petition to intervene shall be filed no later than May 25, 2010.

8. A pre-hearing conference is scheduled for:


DATE:

May 27, 2010


TIME:

9:00 a.m. through 11:00 a.m.

PLACE:
Commission Hearing Room


1560 Broadway, Suite 250


Denver, Colorado

9. Public Service shall be prepared at the pre-hearing conference to outline its August 13, 2010 filing, with regard to the plans and options it believes it is statutorily required to address.

10. Public Service shall produce the documents detailed above no later than May 21, 2010.

11. The time and date of the public comment hearing will be established in a future Commission order.

12. Public Service shall pay for the services of the consultant to be selected by the Commission Staff and shall be permitted to accrue such expense for recovery in a future general rate case.

13. The Plan to be filed by Public Service will be set for hearing before the Commission as follows:

DATES:
October 28 and 29, 2010 and
 

November 1 through 4, 2010

TIME:

9:00 a.m. through 5:00 p.m.

PLACE:
Commission Hearing Room


1560 Broadway, Suite 250


Denver, Colorado

14. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
May 5, 2010.
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