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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of an application (Application), filed by the City of Durango (Durango) on February 23, 2010.  Durango requests to construct a multi-use trail for pedestrian and bicycle use within the Durango and Silverton Narrow Gauge Railroad (DSNGR) right-of-way, requests authority to alter the two existing at-grade crossings of the DSNGR with 32nd Street, National Inventory No. 253707D, and 36th Street, National Inventory No. 253710L, and requests a permanent waiver of Commission Rule 7211(g), 4 Code of Colorado Regulations 723-7, which requires that pedestrian and/or bicycle paths crossing mainline trackage be grade separated to allow the construction of four new at-grade pedestrian and bicycle crossings at 37th Street, the north end of Silverton Street in Durango right-of-way, Animas View Drive, in Durango right-of-way, and the Cameron Parcel.  The four proposed new at-grade crossings do not have National Inventory Numbers.  The Application includes a letter of support from the DSNGR for the construction of the trail and waivers to allow the new at-grade pedestrian and bicycle crossings of the DSNGR tracks.

2. The Commission gave notice of this Application to all interested parties, including adjacent property owners pursuant to § 40-6-108(2), C.R.S.  The notice was mailed on March 4, 2010.

3. On March 15, 2010, comments were filed by Lowell and Twilah Bell opposing the trail extensions.

4. On March 24, 2010, comments were filed by Frank Skillen, the President of Elkton Townhomes Homeowners Association, in support of the trail extension as shown in the Application.

5. On March 30, 2010 and April 5, 2010, comments were filed by Mike Fenton discussing safety concerns at two of the proposed crossings, general concerns, and requesting to be notices of additional information should the proposed alignment change.

6. On April 1, 2010, comments were filed by Steve Zeller regarding the steep hills and very limited sight lines at one of the crossings.

7. On April 2, 2010, comments were filed by Tim Wolf discussing a number of concerns and safety issues about the proposed trail.

8. On April 3, 2010, comments were filed by Cathy Crum discussing concerns and safety issues regarding the proposed location of the trail and crossings.

9. On April 6, 2010, a Motion for Permission to Intervene was filed by Cooper Properties Partnership, LLLP (Cooper Properties).  Cooper Properties is requesting intervention in this matter, is opposed to the Application, and requests a hearing on the Application.

10. On April 6, 2010, a Motion for Permission to Intervene was filed by Sherry G. Puig.  Ms. Puig is requesting intervention in this matter, is opposed to the Application, and requests a hearing on the Application.

11. On April 23, 2010, DSNGR filed a Motion for Late Intervention.  DSNGR requests late intervention after reviewing proposed interventions or comments in which DSNGR believes it could be adversely affected by changes in the alignment of the trail plan and associated crossings, or claims adverse to DSNGR’s ownership of railroad right-of-way.

12.  On April 26, 2010, Tim Wolf filed a Motion for Permission for Late Intervention to Respond to the Cooper Motion to Intervene.  Mr. Wolf requests late intervention to respond to misrepresentations made regarding his property and Durango’s application for the trail.  

13. The Commission reviewed the record in this matter and deemed that the Application is complete on its auto deem date pursuant to § 40-6-109.5, C.R.S., by minute entry at the Commission Weekly Meeting on April 14, 2010. 

14. The Commission has jurisdiction in this matter under §§ 40-4-106(2)(a) and ‑106(3)(a), C.R.S.

15. The Application is complex.  The Application requests permanent waiver of a Commission safety rule at four proposed new crossings, proposes new public pedestrian and bicycle crossings at the location of two existing private crossings, and appears to request our approval for the construction of this proposed trail within the DSNGRR right-of-way.  No legal briefing has been provided by Durango in its application regarding these jurisdictional issues.

16. Being fully advised in the matter, and given the complexity of the Application and the public comments we have received opposing the proposed crossing changes, the new crossings, and the multi-use trail location in general, we believe that it is essential we refer the Application to an Administrative Law Judge to gather additional information on the Application, the proposed trail itself, legal briefing on the jurisdictional issues, disposition of the interventions, determination of whether a public hearing on this matter would be appropriate, and determination of the merits of the Application.

II. ORDER

A. The Commission Orders That:

1. The application filed by the City of Durango on February 23, 2010, Docket No. 10A-091R, requesting authority to construct a multi-use trail for pedestrians and bicycles within the Durango and Silverton Narrow Gauge Railroad, requesting to alter two existing at-grade crossings, and requesting permanent waiver of Commission Rule 7211(g), 4 Code of Colorado Regulations 723-7, at four new proposed at-grade pedestrian and bicycle crossings is referred to an Administrative Law Judge of the Colorado Public Utilities Commission to gather additional information on the Application and the proposed multi-use trail, legal briefing on the jurisdictional issues, disposition of the interventions, determination of whether a public hearing on this matter would be appropriate, and determination of the merits of the Application. 

2. This Order is effective on its Mailed Date

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 28, 2010.
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