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I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission (Commission) gives notice of a proposed rulemaking regarding its rules pertaining to the of the renewable energy standard (RES) as required pursuant to § 40-2-124, C.R.S.  The intent of this limited rulemaking is to revise and to clarify the existing RES rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3650, et seq., as a result of the passage by the 2010 Colorado General Assembly and the signing by Governor Ritter of House Bill (HB) 10-1001. 
2. HB 10-1001, among other things, modifies § 40-2-124(1), C.R.S., to increase the compliance percentages of the RES for investor owned Qualifying Retail Utilities (QRUs) to reach a goal of 30 percent of their energy sales to be satisfied with electricity generated by eligible energy resources by 2020.  The bill further requires that a portion of the renewable energy that the investor owned QRUs acquires to meet the RES is produced by “distributed renewable electric generation,” or relatively small-scale renewable energy resources many of which would be installed “on-site” at customer homes and businesses. 
3. In addition, HB 10-1001 permits the Commission to set the standard rebate offer (SRO) for on-site solar systems, a particular type of renewable distributed generation, to levels below $2.00 per watt, depending on changes in the market for such small-scale solar technologies.  
4. The bill further provides for the advancement of funds by investor owned QRUs, to be repaid through future collections from customers, for the purchase of more renewable energy resources sooner than later.  The investor owned QRUs would then be repaid the funds they advance plus interest calculated at the investor owned QRU’s after-tax weighted average cost of capital.  
5. The bill also allows the Commission to establish a charge to customers who install renewable distributed generation so that they contribute “their fair share” toward the investor owned QRU’s renewable energy programs.  This charge may be established at a level that would cause such customers to pay more than two percent of their annual electricity bills toward the investor owned QRU’s renewable energy programs.

6. With respect to resource acquisition, HB 10-1001 adds § 40-2-129, C.R.S., which section requires the Commission to consider, on a qualitative basis, factors that affect employment and the long-term economic viability of Colorado communities when evaluating electric resource acquisitions.  
7. In addition, the Commission recently adopted modified rules to implement the RES in Docket No. 08R-424E.  The new RES rules promulgated in that proceeding took effect on March 30, 2010 and incorporate not only the legislative changes from the 2009 Colorado General Assembly but also changes based on a comprehensive review of all of our RES rules.  Because the Commission just concluded such a comprehensive rulemaking, we are limiting this proceeding to address only the necessary changes resulting from HB 10-1001.
  
B. Discussion

8. HB 10-1001 requires the Commission to make several modifications to the rules set forth in 4 CCR 723-3-3650, et seq.  Our proposed rule changes are set forth in Attachment A to this Decision.  The primary purpose of these proposed rules is to solicit feedback from interested persons. The Commission will adopt an appropriate set of final rules based on these comments after the scheduled hearing in this proceeding.
Because some of the proposed changes to our RES rules require the renumbering of certain existing rules, cross-references to rules that apply to QRUs that are cooperative electric associations and municipally owned utilities may be affected.  However, all of the substantive proposed rule changes proposed here apply only to investor owned QRUs and none of the proposed rule changes in Attachment A modify the rules that apply to cooperative electric associations and municipally owned utilities.
1. Rule 3651 Overview and Purpose

9. We propose additional language to acknowledge that the 2010 Colorado General Assembly further modified § 40-2-124, C.R.S.  

2. Rule 3652 Definitions

10. We propose to define the following terms in the RES Rules as a result of the new provisions in HB 10-1001:  “renewable distributed generation,” “retail renewable distributed generation,” and “wholesale renewable distributed generation.”  Although HB 10-1001 uses “distributed generation” as the short-hand reference for these resources, we would include for clarity the word “renewable” within all of these terms to recognize that certain types of distributed generation available in the marketplace are not renewable energy resources.  The proposed meanings of these terms would nonetheless conform to the definitions set forth in HB 10-1001.
11. As a result of the introduction of the new term “retail renewable distributed generation” and the new provisions in HB 10-1001 that govern the acquisition of these resources, we propose to strike the definitions of “off grid on-site solar system,” “solar on-site renewable energy credit,” and “solar renewable energy credit.”  Accordingly, references elsewhere in our rules to an “S-REC” or a “SO-REC” would either be eliminated or modified.

12. We also propose to collapse the definition for “solar electric generation technologies” into the definition of “solar renewable energy system” and modify the definition of “on-site solar system” consistent with the new definition of “retail renewable distributed generation.”
13. Because both of the investor owned QRUs now have a Renewable Energy Standard Adjustment (RESA), we would introduce that term for purposes of convenience in the new proposed rules that stem from HB 10-1001.
14. Finally, we propose to establish “retail electricity sales” as a defined term, because the term would now be used in two rules, namely rule 3654, titled “Renewable Energy Standard," and a new rule 3655, titled “Renewable Distributed Generation.”
3. Rule 3654 Renewable Energy Standard  

15. We would set forth the increased RES compliance percentages for investor owned QRUs in paragraph 3654(a) and add a reference in that paragraph to a new rule 3655 that addresses the requirements for investor owned QRUs to acquire renewable distributed generation.  
16. Because the requirements on the investor owned QRUs to acquire renewable distributed generation replace the existing requirements to acquire solar resources, we would eliminate paragraph 3654(d).

17. We also propose to revise renumbered paragraph 3654(e) to eliminate the 1.25 multiplier for retail renewable distributed generation as required by HB 10-1001.  Likewise, with respect to renumbered paragraph 3654(g) that addresses the compliance multipliers in our RES rules, we would change the terms “may take advantage of” to “shall be subject to” consistent with the new language in the statute.
4. Rule 3655 Renewable Distributed Generation 

18. Rule 3654 sets forth the RES for investor owned QRUs as well as for QRUs that are either cooperative electric associations or municipally owned utilities.  However, the requirements in HB 10-1001 concerning the acquisition of renewable distributed generation apply only to investor owned QRUs.  We therefore propose to introduce an entirely new rule to address these renewable distributed generation requirements rather than incorporating the new statutory provisions within rule 3654.

19. As a result of the insertion of this new rule 3655, titled “Renewable Distributed Generation,” we propose to renumber existing rule 3655, titled “Resource Acquisition,” to rule 3656, and then renumber existing rule 3656, titled “Environmental Impacts,” to rule 3666.  No substantive changes are proposed to the renumbered rule 3666.
20. The proposed paragraph 3655(a) establishes the minimum amounts of renewable distributed generation that the investor owned QRUs must acquire to comply with HB 10-1001.  Our proposed paragraph 3655(b) then splits this overall distributed generation requirement between retail renewable distributed generation and wholesale renewable distributed generation.

21. The proposed paragraph 3655(c) permits the Commission, beginning in 2015, to alter the overall amount of renewable distributed generation that the investor owned QRU must acquire.  This paragraph would also permit the Commission to alter the split between the retail renewable distributed generation and the wholesale renewable distributed generation that the investor owned QRU must acquire.  To that end, paragraph 3655(d) sets forth the information that the investor owned QRU would provide to the Commission in its RES compliance plan in order for the Commission to alter the amount of renewable distributed generation that must be acquired from the retail and wholesale segments.

22. Paragraph 3655(e) would provide that investor owned QRUs shall use renewable energy credits, or RECs, associated with retail and wholesale renewable distributed generation to demonstrate compliance with the requirements under rule 3655.  Furthermore, the provisions governing RECs under rule 3659 would apply generally to all RECs, unless otherwise specified.

23. Finally, paragraph 3655(f) would state that the Commission will establish the funding levels that the investor owned QRU will devote towards the acquisition of retail renewable distributed generation serving residential and non-residential customers.

5. Rule 3656 Resource Acquisition 

24. We propose new paragraphs 3656(b) and (c) to acknowledge that § 40-2-129, C.R.S., requires the Commission to consider employment effects and the long-term economic viability of Colorado communities with respect to electric resource acquisitions.  Likewise, paragraph 3656(h) would be modified to incorporate these concepts.
25. Consistent with the Commission’s decisions in Docket No. 08R-424E, expedited approvals for renewable energy supply contracts pursuant to paragraph 3656(d) apply only to renewable distributed generation.

6. Rule 3657 QRU Compliance Plan
26. HB 10-1001 places new responsibilities on the Commission to establish the SRO, to establish spending targets between residential and non-residential retail renewable distributed generation, and to consider the “advancing of funds” from future RESA collections from year to year.  Accordingly, we propose several new filing requirements for the investor owned QRU’s annual compliance plan. 
27. Subparagraph 3657(a)(I)(A) would require a presentation of expected RESA balances over the 10-year RES planning period, subparagraph 3657(a)(I)(B) would require a presentation of expected retail sales over the 10-year RES planning period, and subparagraph 3657(a)(I)(C) would require a presentation of RES requirements and distributed generation requirements.
28. Subparagraph 3657(a)(I)(D) would require a presentation of expected RESA collections from residential and non-residential customers, subparagraph 3657(a)(I)(E) would require a proposal for the acquisition of retail renewable distributed generation from the residential and non-residential segments as well as from wholesale renewable distributed generation providers, and subparagraph 3657(a)(I)(F) would require a proposal from the investor owned QRU to change the SRO.
29. In light of the changes regarding renewable distributed generation, the provisions in the existing rule 3657 concerning the acquisition of RECs from on-site solar systems would be deleted.  
30. Furthermore, the existing provisions regarding tracking measures for an SRO program’s application process would be eliminated, since both of the investor owned QRUs now have well-established SRO programs.  However, we propose additional language in subparagraph 3657(a)(V) to clarify that application forms, standard agreements, and general procedures for participation in the utility’s SRO programs are to be submitted with a compliance plan, as these materials relate directly to the interconnection of renewable resources with the utility’s systems.

7. Rule 3658 Standard Rebate Offer

31. Because HB 10-1001 places a new responsibility on the Commission to set the level of the SRO below $2.00 per watt if market conditions support such a change, we propose new provisions within rule 3658.  Specifically, paragraph 3658(d) would set forth the general standard the Commission would adopt in establishing the SRO, such that the overall incentive available to the customer, including the investor owned QRU’s standard offers to purchase RECs, other incentives, and tax breaks, is reasonable.  Subparagraph 3658(e)(II) would further support this concept by requiring the investor owned QRU to file an application with the Commission to modify the SRO, if the investor owned QRU proposes changes its standard offers to purchase RECs to levels not addressed in the QRU’s approved RES compliance plan.

8. Rule 3659 Renewable Energy Credits

32. The primary changes we envision for this rule stem from the provisions in 
HB 10-1001 that require all renewable distributed generation greater than 1 MW to be registered with “a renewable energy generation information tracking system designated by the Commission.”  We propose to designate the Western Renewable Energy Generation Information System (WREGIS) to serve that purpose and would require registration with WREGIS for all renewable resources greater than 1 MW that are located within the Western Electricity Coordinating Council (WECC) region.  Since all systems greater than 1 MW would be registered with WREGIS and would therefore be required to record their RECs there, we would similarly require the investor-owned utilities to register with WREGIS and record their RECs there as well.  

33. The proposed rule changes concerning WREGIS would not eliminate, however, the ability for the investor owned QRU to use its own “central database” to record RECs from renewable distributed generation without a production meter or from renewable distributed generation less than 1 MW that may have a production meter but is not registered in WREGIS.  

34. Since Commission Staff has ready access to WREGIS as the holder of Colorado’s administrator account, and because any supplemental REC database for renewable distributed generation maintained by the investor owned QRU would be available to Commission Staff via its audit powers, we propose to eliminate the requirements for a summary database. 

9. Rule 3660 Cost Recovery and Incentives 
35. Both of the investor owned QRUs each have a Renewable Energy Standard Adjustment, or RESA.  We therefore propose to update rule 3660 to reflect this fact.  

36. Aside from the new references to the RESA and the RESA account, the rule would be modified to include the provisions from HB 10-1001 that set the interest rate on RESA account balances at the utility’s after tax weighted average cost of capital.

10. Rule 3661 Retail Rate Impact

37. HB 10-1001 provides the Commission the ability to establish rates for retail customers of investor owned QRUs who install renewable distributed generation so that they contribute “their fair share” toward the costs of the investor owned QRU’s renewable energy programs.  The statute recognizes that such rates may cause the customer’s contribution towards the investor owned QRU’s renewable energy programs to exceed the two percent cap on the retail rate impact.  Therefore, under paragraph 3661(a), we propose new language that acknowledges that customers with renewable distributed energy may pay more than two percent cap of their annual electricity bills in support of the investor owned QRU’s renewable energy programs.
38. We intend to monitor RESA account balances whenever the investor owned QRU advances funds to its RESA account to purchase more renewable energy in anticipation of being paid back through future RESA collections.  Therefore, we would require that RESA account balances be projected over the entire 10-year RES planning period under paragraph 3661(f). 
11. Rule 3662 Annual Compliance Report

39. Most of our proposed changes to this section involve references to the new requirements on investor owned QRUs to acquire renewable distributed energy resources.

40. We also propose an addition to subparagraph 3662(a)(XIV) that requires the investor owned QRU to present the total funds spent on eligible energy and RECs, including RESA and other funds, such as collection made through the investor owned QRU’s purchased energy cost adjustment mechanism.

12. Rule 3664 Net Metering
41. The changes we contemplate for this rule primarily involve the use of the new term “retail renewable distributed generation.”

42. Consistent with our discussion regarding the exception in HB 10-1001 to the retail rate impact for customers of investor owned QRUs who install renewable distributed generation, we propose a new paragraph 3664(h) that would require the investor owned QRUs to charge retail customers taking net metered service a “RESA surcharge.” This surcharge would ensure that such customers contribute the same level of funds to the RESA account as customers that do not take net metered service but who use the same amount of electricity in total (i.e., the electricity provided by the utility plus the electricity provided by the retail renewable distributed generation system).  

43. We recognize, however, that there may be insufficient metering data for customers with retail distributed generation that is not production metered in order for the investor owned QRU to bill these customers a RESA surcharge based on the actual amounts of electricity they have consumed.  In those instances, we propose that the RESA surcharge be based on an assumed level of monthly usage of 500 kWh.
13. Other Potential Rule Changes

44. The Commission recognizes that HB 10-1001 substantially increases the amount of retail renewable distributed generation that the investor owned QRUs must acquire.  We are therefore obliged to ensure that the entire process that customers follow to install retail renewable distributed generation, from SRO applications to the final connection to the investor owned QRU’s system, is as simple and predictable as possible.  We likewise expect that such simplicity and predictability will help to minimize the transaction costs associated with the customer’s participation in the investor owned QRU’s renewable energy programs.

45. Many of the provisions in the Commission’s rules that govern the interconnection of renewable distributed generation are found in rule 3665, titled “Small Generation Interconnection Procedures.”  This rule was part of the “Consensus Rules” submitted by participants in Docket No. 05R-112E that followed the voters’ passage of Amendment 37.  We suspect, however, that the marketplace for retail renewable distributed generation has evolved since that initial RES rulemaking, and a fresh reexamination of rule 3665 may now be in order given Colorado’s experience in implementing the RES since 2005.

46. Rule 3657, titled “QRU Compliance Plan,” has always required annual filings by the investor owned QRUs.  The Commission found such annual filings still to be necessary in the most recent RES rulemaking proceeding, Docket No. 08R-424E, based on the rapid evolution of the renewable energy market in Colorado, the persistent degree of controversy in RES compliance plan proceedings, and the potential need for the investor owned QRUs to implement changes in their resource acquisition strategies to comply with modified laws and Commission rules.  However, this annual filing requirement may have the effect of compromising the predictability of the investor owned QRU’s resource acquisition plans and SRO programs.

47. In order to help the Commission determine the extent to which the Commission’s RES Rules may need to be further modified in light of the passage of HB 10-1001 and how such rule changes would best be implemented, we pose the following questions:

Does the passage of HB 10-1001 require the updating of rule 3665 governing the interconnection of retail renewable distributed generation, particularly in ways that increase the simplicity and predictability of the interconnection process and that reduce transaction costs?  What specific changes should be made to this rule for retail renewable distributed generation in the following size categories:  systems no greater than 10 kW; systems greater than 10 kW but no greater than 2 MW; and systems greater than 2 MW?

Do the provisions governing annual compliance plan filings under rule 3657 need to be modified as a result of HB 10-1001 so that plans can address both the immediate issues surrounding the next compliance year and more forward-looking acquisition strategies over multiple years to foster greater predictability?

If the Commission were to implement these proposed rule changes in this proceeding, would it be possible for new rules to take effect around the same time when HB 10‑1001 takes effect?  Alternatively, should such matters be the subject of a separate rulemaking due to the complexity of these issues?
48. Responses to these questions may be presented to the Commission in comments pursuant to the procedural schedule we establish below.  We shall consider these responses in determining the proper course of action to take either in this proceeding or in a separate rulemaking proceeding to address such topics. 

C. Conclusion
49. The statutory authority for the rules proposed here is found at §§ 24-4-101, et seq., 40-1-101, et seq., 40-2-108, 40-3-102, 40-3-103, 40-4-101, and 40-4-108, C.R.S.

50. The Commission will conduct a hearing on the proposed rules and related issues en banc on June 1, 2010.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the Commission deems oral presentations unnecessary.  The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the Commission requests that such comments be filed no later than May 18, 2010.  
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking, and Attachment A attached hereto, shall be filed with the Colorado Secretary of State for publication in the May 10, 2010 edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held before the Commission en banc as follows:

DATE
June 1, 2010 
TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.

3. Interested persons may file written comments in this matter before hearing.  The Commission requests that such pre-filed comments be submitted no later than May 18, 2010.    All submissions, whether oral or written, will be considered by the Commission.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 14, 2010.
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� We also intend to correct a few grammatical errors and to modify certain rule provisions that have become obsolete due to the passage of time.


� The changes we propose to rule 3663 concerning the compliance report review also involve references to the new requirements on investor owned QRUs to acquire renewable distributed energy resources.
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