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I. By the Commission

A. Statement

1.
This matter comes before the Commission for consideration of the Request for Rehearing, Reargument, or Reconsideration (Request for Reconsideration) of Decision No. C10-0125 filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC (Trinchera Ranch) on March 2, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the Request for Reconsideration.

B.
Background
2.
In Decision No. C10-0124, mailed February 10, 2010, the Commission granted, in part, the request to disqualify Commissioners contained within the Motion to Dismiss filed by Trinchera Ranch on January 25, 2010.  During the deliberations on the Motion to Dismiss held on February 4, 2010, Commissioner Tarpey recused himself, and Chairman Binz and Commissioner Baker declined to do so.  In Decision No. C10-0125, mailed February 10, 2010, the Commission, consisting only of Chairman Binz and Commissioner Baker, denied the request to dismiss the proceeding contained within the Motion to Dismiss.  Trinchera Ranch now seeks reconsideration of Decision No. C10-0125.


3.
No party responded to the Request for Reconsideration filed by Trinchera Ranch on March 2, 2010.  The Administrative Law Judge (ALJ) therefore denied the request for leave to file reply contained within the Request for Reconsideration as moot.  Decision No. R10-0247-I, mailed March 18, 2010.

4.
In its Request for Reconsideration, Trinchera Ranch challenges the finding made by the Commission that the April 14, 2009 meetings between representatives of Public Service Company of Colorado (Public Service) and each of the three Commissioners were not ex parte communications as defined by Rule 1004(n) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.
  The Commission found the meetings were not prohibited ex parte communications because they occurred 30 days prior to when the certificate of public convenience and necessity (CPCN) applications at issue in this docket were filed on May 14, 2009.  The Commission also stated that the purpose of these meetings was not to discuss the instant applications.  Decision No. C10-0125, at ¶ 8.  

5.
In its Request for Reconsideration, Trinchera Ranch cites to Canon 3(A)(4) of the Colorado Code of Judicial Conduct, which provides:

 
(4)
A judge should accord to every person who is legally interested in a proceeding, or his or her lawyer, full right to be heard according to law, and, except as authorized by law, neither initiate nor consider ex parte or other communications concerning a pending or impending proceeding.  
(Emphasis added.)  Trinchera Ranch generally argues that the 30-day provision in Rule 1004(n), at least as applied in the circumstances of this case, is arbitrary and does not supersede Canon 3(A)(4) of the Colorado Code of Judicial Conduct.  

6.
Trinchera Ranch argues that the April 14, 2009 meetings create an appearance of unfairness, at a minimum.  It presents arguments based on due process and the Colorado Code of Judicial Conduct.  Trinchera Ranch claims that dismissal of the CPCN applications at issue in this proceeding is the only remedy that would cure the unfairness.

C.
Discussion

7.
We begin by noting that the meetings that occurred on April 14, 2009, between representatives of Public Service and each of the Commissioners were specifically authorized by law.  Section 40-6-122, C.R.S., titled “[e]x parte communications-disclosure,” states:

 
(1)
Commissioners and administrative law judges shall file memoranda, in accordance with this section, of all private communications to or from interested persons concerning matters under the commissioners' or judges' jurisdiction.

 
(2)
For purposes of this section, “interested person” means any person or entity, or any agent or representative of a person or entity:

 

(a)
Whose operations are within the jurisdiction of the commission; or

 

(b)
Who has participated in a proceeding before the commission within one year prior to the communication; or

 

(c)
Who anticipates participating in a proceeding before the commission within one year after the communication.

 
(3)
Each memorandum filed pursuant to subsection (1) of this section shall set forth the time and place at which the communication was made, the persons who were present at that time and place, a statement of the subject matter of the communication, other than proprietary information, and a statement that the subject matter of the communication did not relate to any pending adjudicatory proceeding before the commission. It shall not be necessary for the memorandum to be prepared by the commissioner or judge, but it shall be signed or otherwise authenticated by the commissioner or judge, whose signature or authentication shall constitute a certificate by such commissioner or judge that the memorandum is complete and accurate. All such memoranda shall be filed with the director of the commission, who shall keep them on file and available for public inspection for a minimum of three years after their submission.

 
(4)
Any public utility may request that the commission conduct a public meeting at which communications otherwise subject to this section may be made without the necessity of filing memoranda. The commission shall adopt reasonable rules and regulations to govern such requests. In addition, the commission may adopt such other rules as are necessary and proper to govern ex parte communications generally.

 
(5)
As used in this section, an “adjudicatory proceeding” does not include a rule-making proceeding or discussions on pending legislative proposals.  

(Emphasis added.)   

8.
We note that § 40-6-122, C.R.S., speaks to disclosure requirements applicable to permitted ex parte communications.  However, reading that statute solely in terms of disclosure requirements would result in disclosures of only permitted ex parte communications, but not the ones that are prohibited.  It is well-settled that a statutory interpretation that leads to an absurd result should not be followed.  See, Avicomm, Inc. v. Pub. Utils. Comm’n, 955 P.2d 1023 (Colo. 1998).  We find that § 40-6-122, C.R.S., implicitly prohibits ex parte communications the subject matter of which relates to a pending adjudicatory proceeding before the Commission, rather than only requiring disclosure of communications that do not.  In addition, § 40-6-122, C.R.S., must be read in conjunction with §§ 40-6-123 and 40-6-124, C.R.S., which pertain to standards of conduct and disqualification respectively.  

9.
The Commission adopted Rule 1004(n) to govern ex parte communications.  As pertinent here, it defines an ex parte communication as one that occurs between a commissioner, on the one hand, and, on the other hand, any person related to, acting as, or acting on behalf of a party, either during the pendency of a docketed proceeding or less than 30 days prior to the commencement of such a proceeding (emphasis added).  Rule 1105, in turn, prohibits ex parte communications concerning any disputed substantive or procedural issue, or facts or allegations at issue, subject to certain exceptions.  However, those communications that are not ex parte communications pursuant to Rule 1004(n) do not fall within these prohibitions of Rule 1105 and the remedies provided for in Rule 1107 therefore do not apply. 


10.
We agree that Rule 1004(n) or other rules promulgated by administrative agencies do not supersede Canon 3(A)(4) of the Colorado Code of Judicial Conduct.  However, Trinchera Ranch does not discuss the interaction between Canon 3(A)(4) and § 40-6-122, C.R.S., a statute enacted by the General Assembly.  It is important to note that § 40-6-122, C.R.S., only addresses ex parte communications related to pending adjudicatory proceedings while Canon 3(A)(4) prohibits ex parte communications related to both pending and impending proceedings.  We now examine the interaction between these two provisions of law.

11.
Canon 3(A)(4) explicitly contains the “except as authorized by law” provision and § 40-6-122, C.R.S., which pertains to certain ex parte communications for the Commissioners and ALJs of the Colorado Public Utilities Commission, is one of such exceptions.  It is well-settled that when a general statutory provision conflicts with a more specific provision, the more specific provision prevails over and acts as an exception to the more general provision.  Martin v. People, 27 P.3d 846, 852 (Colo. 2001); Smith v. Motor Vehicle Dealer Bd., 200 P.3d 1115, 1118 (Colo. App. 2008).  In order for this rule to apply, the two statutes must address the same subject matter and the more specific statutory provision must apply to a narrower category of the subject matter than the broader, more general provision.  Id.  Therefore, § 40-6-122, C.R.S., a specific provision of law addressing ex parte communications by the Commissioners and ALJs, acts as an exception to and prevails over Canon 3(A)(4), a general provision addressing ex parte communications by judges and other decision-makers.  This interpretation harmonizes and gives effect to both Canon 3(A)(4) and § 40-6-122, C.R.S. 

12.
We find that the April 14, 2009 meetings between Public Service and each of the Commissioners were not ex parte communications prohibited by § 40-6-122, C.R.S., since they did not relate to any pending adjudicatory proceeding before the Commission.  The applications for CPCN were not pending on April 14, 2009.  In addition, we reaffirm that the purpose of these meetings was not to discuss the CPCN applications and that any reference to the matters at issue in this docket was tangential, at most.  We therefore deny the Request for Reconsideration filed by Trinchera Ranch on March 2, 2010.

13.
We note that even though Trinchera Ranch attacks Rule 1004(n) as arbitrary, it provides more protection to parties like Trinchera Ranch than is required by § 40-6-122, C.R.S.  Because the statute addresses only ex parte communications pertaining to a pending adjudicatory proceeding, the Commission could have adopted a rule without a “cooling off” period at all.  Of course, the April 14, 2009 meetings comply not only with § 40-6-122, C.R.S., but also with the more restrictive provisions of Rule 1004(n) since these meetings did not occur less than 30 days prior to the filing of the CPCN applications.

D.
The Rule of Necessity

14.
Section 24-4-105(3), C.R.S., contained in the Colorado Administrative Procedure Act (Colorado APA), states:

 
(3)
At a hearing only one of the following may preside: The agency, an administrative law judge from the office of administrative courts, or, if otherwise authorized by law, a hearing officer who if authorized by law may be a member of the body which comprises the agency.  Upon the filing in good faith by a party of a timely and sufficient affidavit of personal bias of an administrative law judge or a hearing officer or a member of the agency or the agency, the administrative law judge, hearing officer, or agency shall forthwith rule upon the allegations in such affidavit as part of the record in the case.  An administrative law judge or a hearing officer may at any time withdraw if he or she deems himself or herself disqualified or for any other good reason in which case another administrative law judge or hearing officer may be assigned to continue the case, and he or she shall do so in such manner that no substantial prejudice to any party results therefrom.  An agency or a member of an agency may withdraw for any like reason and in like manner, unless his or her withdrawal makes it impossible for the agency to render a decision.  

(Emphasis added.)

15.
Section 24-4-105(3), C.R.S., applies to the Commission.  The Colorado APA is applicable to every Colorado agency, such as the Commission, unless there is a conflict between the Colorado APA and a specific statutory provision relating to a specific agency.  See §§ 24-4-107, and 40-6-101(1), C.R.S.  There is no specific statutory provision in Title 40 that discusses the situation where a disqualification would make it impossible for the Commission to render a decision.  

16.
The above mentioned provision within § 24-4-105(3), C.R.S., codifies the Rule of Necessity, which requires judges and decision makers presiding in a quasi-judicial administrative proceeding to resolve a case if there is no other forum with jurisdiction over the matter to which the litigants may turn.  The U.S. Supreme Court has discussed the Rule of Necessity in detail in United States v. Will, 449 U.S. 200, 214 (1980).  The Colorado courts have applied the Rule of Necessity as well.  Office of the State Court Adm’r v. Background Information Services, 994 P.2d 420, 426 (Colo. 1999).  The Colorado courts have also applied it to hearing officers presiding in quasi-judicial administrative proceedings.  Leonard v. Bd. of Dirs., Prowers County Hosp. Dist., 673 P.2d 1019, 1023 (Colo. App. 1983); deKoevend v. Bd. of Educ. of West End School Dist. RE-2, 688 P.2d 219, 229 (Colo. 1984).  

17.
The Rule of Necessity requires that the two remaining Commissioners stay on this case even if they agreed with the merits of the arguments made by Trinchera Ranch (which is not the case).  Section 40-2-101, C.R.S., provides that the Commission shall consist of three members and that a majority of the Commission, or two Commissioners, shall constitute a quorum.  Thus, after the disqualification of Commissioner Tarpey, a disqualification of either Chairman Binz or Commissioner Baker would destroy the quorum.  

18.
No other body has jurisdiction to hear this case and the applicable statutes do not provide for appointment of replacement pro hac vice commissioners.  In fact, § 40-2-101, C.R.S., provides that any appointment to fill a Commission vacancy shall be for the unexpired term and thus prohibits such a temporary appointment.  Therefore, we also conclude that the Rule of Necessity requires us to deny the Request for Reconsideration filed by Trinchera Ranch.

II. order

A. The Commission Orders That:

1. The Request for Rehearing, Reargument, or Reconsideration of Decision No. C10-0125 filed by Blanca Ranch Holdings, LLC, and Trinchera Ranch Holdings, LLC on March 2, 2010 is denied.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
March 31, 2010.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


MATT BAKER
________________________________

Commissioners

COMMISSIONER JAMES K. TARPEY DID NOT PARTICIPATE.
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� On April 1, 2010, newly adopted Commission rules pertaining to electronic filing went into effect.  This is why the rule previously codified as Rule 1004(m) is now codified as Rule 1004(n).  There have been no substantive changes to that rule.  
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