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I. BY THE COMMISSION

A. Statement 

1. This matter comes before the Commission for consideration of reargument requested by the Commission in Decision No. C10-0137, mailed on February 16, 2010.  Decision No. C10-0137 addressed the applications for rehearing, reargument, or reconsideration (RRR Applications) concerning Decision No. C09-1446, mailed December 24, 2009, which resolved the Phase I and ECA issues in the Public Service Company of Colorado (Public Service or Company) rate case.

B. Findings

2. In Decision No. C09-1446, the Commission changed its calculation of Cash Working Capital (CWC) by including long-term debt interest payments.  See Decision No. C09‑1446, ¶ 58.  The Commission adopted this position because it was compelled by arguments raised by the Office of Consumer Counsel (OCC).  This resulted in a $2,188,071 million reduction in the revenue requirement as compared to the Company’s proposal.  In paragraph 61 Decision No. C09-1446, the Commission invited Public Service to address the change in CWC calculation, particularly regarding inclusion of dividend payments, in its RRR Application.

3. Public Service filed a RRR Application arguing the Commission erred in adopting the OCC’s position.  Public Service alleged the Commission did not articulate any new policy, ratemaking principle, or changed circumstances that would indicate a basis for changing how long-term debt interest is treated.  Public Service argued the OCC’s Statement of Position, upon which the Commission relied, took previous rulings regarding calculation of CWC out of context. 

4. We considered Public Service’s RRR Application in Decision No. C10-0137 and granted reargument on the issue of the inclusion of capital-related items such as interest on long term debt and dividends being included or excluded from the calculation of CWC.  We directed interested parties to file opening and reply briefs addressing this issue.  Only Public Service and the OCC filed reargument briefs on this issue.

5. These briefs included a great deal of debate regarding the proper application of criteria used to determine if an item should be included in CWC.  The criteria were developed in I&S Docket No. 1640 by Commission Staff (Staff) witness Robert Ekland.  Although Mr. Ekland’s testimony is already a matter of public record in the Commission’s official files, we take administrative notice of it for the purpose of this proceeding. 

6. Staff witness Ekland postulated three “axioms” to determine which components may properly be included in CWC:  (1) CWC is money put forth to meet expenses; (2) the only factors that change the level of cash working capital are the net lag days between receipt of revenues and payment of expense, and the size of the cash expenses; and (3) an out-of-pocket cash flow is not a CWC expense, if it flows to a second pocket of the same party.  Under this approach, if an item meets the criteria of the first two axioms, and is not eliminated by the third, it should be included in the CWC.

7. In applying the first axiom, “CWC is money put forth to meet expenses,” Public Service states all of the items excluded from the CWC calculation are “not used for the purpose of meeting day-to-day operating expenses on behalf of utility ratepayers.”
  The Company disagrees with the OCC’s view that customers pre-pay interest expense related to its long-term debt, asserting the interest is paid out of earnings it receives as part of the overall compensation for its investment in the business.  Thus, in Public Service’s opinion, the first axiom is not met.

8. The OCC disagrees, and argues cash payments made to bondholders are similar to other cash payments included in the Company’s CWC calculation.  Further, the OCC states customers pre-pay the interest expense related to a utility’s long-term debt and that the utility can use this customer-supplied cash in a manner that is virtually indistinguishable from the way in which the utility can use any other source of cash.  Therefore, the OCC believes the first axiom is met.

9. In applying the second axiom, “the only factors that change the level of cash working capital are the net lag days between receipt of revenues and payment of expense, and the size of the cash expenses,” Public Service states it did not include interest in its CWC calculation because it does not consider these interest payments to be an operating expense.  Rather, Public Service views interest on long-term debt as part of its capital costs, or its overall cost of funds used for long-term investment.  Thus, Public Service states the second axiom is not met.

10. The OCC’s application of the second axiom is the exact opposite.  The OCC sees no difference between the interest payments for long-term debt and other cash payments the Company makes in its daily operations.  Therefore, the OCC contends the second axiom is met.

11. In applying the third axiom, “an out-of-pocket cash flow is not a CWC expense, if it flows to a second pocket of the same party,” Public Service states the interest payments at issue are transfers between two pockets of the same entity.  Under Public Service’s argument, there is no payment of an operating expense; instead it is a transfer of funds from the utility to its owners. 

12. The OCC argues that, because the interest payments flow from customers to bondholders via Public Service, it is not a flow from one pocket to another pocket of the same party.  Therefore, the OCC believes the third axiom does not eliminate interest on long-term debt expense as a proper component of CWC. 

13. Public Service asks the Commission to reverse its inclusion of interest on long-term debt, citing Decision No. C84-598
 as support for excluding all capital-related items from the computation of CWC.  The Company states the OCC’s attempt to distinguish dividends from interest is inconsistent with that decision. Further, Public Service contends stockholders and bondholders are both investors providing capital to the utility and, therefore, the Company is entitled to earn a return through the rate base component of the cost of service.  In Public Service’s view, the payment of interest and dividends are both payments to investors out of the Company’s earnings.  

14. The OCC seeks affirmation in Decision No. C09-1446, framing the issue as whether the utility must make these cash payments in the course of its day-to-day operations.  Public Service must make cash payments to pay its bondholders’ interest or risk default on its debt.  The OCC points to the fact that Public Service is allowed to collect money from customers before it is needed to pay bondholders.  Because the Company can use that money for its own purposes, the OCC believes Public Service may earn more than a fair return unless that contribution is included in the CWC calculation.  The revenue requirement is determined, in part, by calculating the interest expense that must be paid, which is paid by Public Service’s customers.  The OCC concludes that dividends should be excluded from the CWC calculation on the basis that dividends would only meet the second axiom.  The OCC believes including dividends would decrease Public Service’s need for working capital.  Regarding Decision No. C84-598, the OCC states the Commission excluded interest from the lead-lag study not for any of the reasons claimed by the Company, but simply because including the long-term debt interest would decrease Public Service’s rate base and “create pressure on financial analysts to downgrade the Company’s bond and equity ratings which is detrimental to ratepayers in the long run.”
  

15. In support of its position, Public Service states that the Federal Energy Regulatory Commission and many other commissions reflect the view established in Decision No. C84-598.  In contrast, the OCC cites two recent decisions by commissions in other jurisdictions which include the interest on long-term debt in the CWC calculation.
 

16. The OCC points to Settlement Agreements we approved in 2009, which include interest on long-term debt in the CWC calculation,
 as corroboration of its position that excluding interest from CWC calculations is not a fundamental ratemaking policy in Colorado.   Public Service notes these were not litigated proceedings.  Further, the Company argues the outcome of another utility’s proceeding does not determine the standard for Public Service. 

17. If we allow interest on long-term debt to be included, Public Service requests that the record be reopened to allow the admission of additional evidence.  The Company states the CWC allowance will need to be recalculated to include all capital-related items and the resulting revision to the revenue requirement.  The OCC adamantly disagrees with Public Service stating there is already substantial evidence in the record to support the inclusion of interest payments in the Company’s lead-lag study.

18. In addition, Public Service contends the Commission offered no rationale in Decision No. C09-1446 to justify its departure from its previous policy of including interest payments in the calculation of CWC.  Public Service states the Commission, if it chooses to change course, faces a heavy burden and must point to “substantial evidence in the record for any departure from previous practice and policy.”
    

C. Conclusions

19. Both Public Service and the OCC have applied the same axioms with substantially different results.  We find both parties compelling and believe convincing arguments exist on each side.  We are mindful the Company’s financial integrity was an issue during the early 1980’s when the much referred to Decision No. C84-598 was written and that this is not the situation at this time.  

20. After further consideration of the Settlement Agreement filed in this matter, we will remove the interest payments on long-term debt from the calculation of CWC.  We believe the Settlement Agreement represented a balance of compromises between numerous parties and we decline to disturb that balance by changing our treatment of long term interest payments in CWC.  

21. However, we emphasize our decision in this docket does not set precedent going forward.  We expect future dialogue concerning computation of CWC, including whether there is a distinction between bond and equity holders.  We also expect to revisit this issue in future rate cases.  

22. The removal of the interest payments on long-term debt from the calculation of CWC has the effect of increasing the revenue requirement established in Decision No. C09-1446 by $2,188,071 million.  We direct the Company to incorporate this adjustment into its future rate filing reflecting our decisions in the Phase II matters of this docket.

23. Addressing the Commission’s authority to change course on a particular issue, such as the calculation of CWC, consistency in administrative rulings is important and agency rulings are entitled to great weight in subsequent proceedings.  Colo. Ute Elec. Ass’n, Inc. v. Pub. Utils. Comm’n, 198 Colo. 534, 541, 602 P.2d 861, 865 (1979); Rumney v. Pub. Utils. Comm’n, 172 Colo. 314, 321, 472 P.2d 149, 153 (1970).  However, “the doctrines of stare decisis, as well as equitable estoppel, are generally held not to be applicable to the decisions of administrative tribunals even though they are entitled to great weight.”  B&M Service Inc. v. Pub. Utils. Comm’n, 163 Colo. 228, 232, 429 P.2d 293, 295 (1967).  A reviewing court is more concerned with the Commission’s “present findings and conclusions upon the current evidence” than absolute consistency with past actions or policies.  Id. at 233, 429 P.2d 296.  We reverse our ruling on this issue as articulated in Decision No. C09-1446 based on the arguments before us, not because we are strictly bound to prior reasoning or decisions.
II. ORDER

A. The Commission Orders That:

1. Decision No. C09-1446, which addressed Phase I and ECA issues presented in the Public Service Company of Colorado (Public Service) rate case, is altered to exclude interest payments on long term debt from the calculation of Cash Working Capital, consistent with the discussion above.  Removing interest payments on long term debt from the calculation of Cash Working Capital results in a $2,188,071 million increase in the revenue requirement established in Decision No. C09-1446.  Public Service shall include this revision in its Phase II rate filing.  

2. Administrative notice is taken of the testimony of Robert Ekland in I&S Docket No. 1640 as described above.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 7, 2010.
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� Public Service’s RRR Application, page 11.


� This Decision was part of the 1984 I&S Docket No. 1640.


� Decision No. C84-598, at 30 and cited in Phase I Hearing Exhibit 44 at 31.


� In a January 2010 decision the Iowa Utilities Board included interest on long-term debt and excluded common stock dividends in the CWC calculation in a 2009 electric rate case.  Additionally, the Pennsylvania Public Utility Commission, in January 2007, ruled that interest on long-term debt should be treated as an expense and therefore be included in the calculation of CWC.  


� March 10, 2009 - Black Hills’ gas rate case (Decision No. R09-0252 in Docket Nos. 08S-290G and 08S�430G) and December 11, 2009 - Atmos Energy’s gas rate case (Decision No. R09-1381 in Docket No. 09AL-507G).  


� Public Service Reply Brief, at 3.
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