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I. BY THE COMMISSION

A. Statement

1. The Commission gives this Notice Of Proposed Rulemaking (NOPR) to revise its current Electric Resource Planning (ERP) rules contained in 4 Code of Colorado Regulations (CCR) 723-3-3600, et seq.  The intent of this limited rulemaking is to revise and to clarify the existing ERP rules to better match the outcome of our rulings in recent ERP application filings, and to better match current statutory requirements.  The proposed changes are shown in Attachment A.

B. Background

2. On September 28, 2007, the Commission adopted emergency rules in Decision No. C07-0829, Docket No. 07R-368E (Emergency Rules), which amended the Least Cost Planning (LCP) rules for electric utilities that were in effect prior to that time.  The Commission then adopted these same Emergency Rules as permanent rules in Decision No. C07-1101, Docket No. 07R-419E.  The Commission pursued emergency rulemaking procedures, as the LCP rules required the jurisdictional Colorado electric utilities to file resource plans in 2007, and emergency rules were required to implement recent legislative changes.  The general purpose of the Emergency Rules was to incorporate certain statutory changes, which required greater Commission involvement in determining the public interest with respect to the selection of future electric resources.  
3. The most significant change that the Commission implemented in the Emergency Rules involved a separate expedited “Phase II” proceeding after the utility receives bids for new resources, allowing the Commission to weigh public interest factors in reaching a decision on the utility’s final resource selections.  The Emergency Rules also incorporated an Independent Evaluator (IE) to assist the Commissioners in analyzing the bids and proposals in Phase II, because of the complexity and expedited nature of the Phase II process. 

4. Public Service Company of Colorado (Public Service) filed an application under these new rules in Docket No. 07A-447E, and Black Hills/Colorado Electric Utility Company (Black Hills) filed an application under the new rules in Docket No. 08A‑346E.  

C. Introduction
5. The proposed rule changes in this NOPR reflect our intention to improve our practices based on the experiences we gained through those first applications of the relatively new ERP process.  We are also mindful that, due to the compressed timeframe in which our ERP rules were promulgated, there was little opportunity to bring all of our resource planning rules current with Colorado’s evolving energy policies.  The Colorado General Assembly has also placed additional requirements on the Commission and the investor-owned electric utilities since our ERP rules were developed in 2007.  Thus, we are inclined to bring our ERP rules up to date in this rulemaking, although our intention is to keep this proceeding narrowly focused on the changes described above.
6. In order to expedite this proceeding we adopt the following schedule:

Written Comments Due 
May 6, 2010

Hearing 
May 27, 2010 at 1:30 p.m.

Written Reply Comments Due 
June 21, 2010

Commission Deliberations 
July 9, 2010

7. To maintain this tight schedule, we limit the scope of this NOPR to the issues identified herein.  However, as a part of the written comments and hearings we encourage parties to identify other possible procedures the Commission could adopt to allow the utility to better inform the Commission and parties about its upcoming filings, resulting in a more efficient resource planning process.  For example, the Federal Energy Regulatory Commission has enacted policies that require utilities to work with the regulator before filing certain applications to improve the efficiency of the subsequent formal hearing process.  Therefore, we invite comments regarding whether the Commission could improve the ERP process by working through specific areas prior to the initial filing of the resource plans.
8. We are aware that the legislature has passed HB10-1365, and this bill would require jurisdictional utilities to make expedited filings with the Commission this fall regarding certain existing electric resources.  We do not expect the rule changes proposed in this NOPR to materially impact the HB10-1365 filings, as utilities can follow the guidelines in the new legislation and current ERP rules to make such filings.  Further, we intend for this NOPR to be narrow in scope and duration so as to not impede the personnel resources necessary to complete the anticipated HB10-1365 process.

9. We have attached a redline version of the proposed rule changes in Attachment A.  All changes are shown as underlined/strikeout text.  In addition, we highlighted the substantive rule changes and provided notations indicating the reason for the change.  The remaining changes that are not highlighted reflect changes that we made for clarification purposes and to better match the rules with current statutory requirements.  
D. Discussion

10. Below we provide a discussion about the areas of the rules that we propose to change, and also provide rule-by-rule descriptions for the proposed changes.
1. Utility Rate Base Resource Ownership

11. One significant change we propose in this NOPR incorporates specific decisions regarding utility ownership that we made in the recent ERP cases.  Utility rate based resource ownership was a significant issue in both the Public Service and Black Hills cases, and we propose to include options identified in those proceedings.

12. Our current ERP Rules require all resources to be acquired through a competitive resource acquisition process, with limited exemptions.  The rules require the resource need to be fulfilled through a bidding process where Independent Power Producers (IPPs) or utility affiliates provide fixed-price resource bids.  An exemption allows a 250 MW utility resource proposal, if the utility can provide justification for the selection of this resource outside of the all-source bid comparison (existing paragraph 3610(b)).  The rules also provide other small resource exemptions (existing rule 3614).  However, in both the recent Public Service and Black Hills ERP cases, the Commission granted waivers allowing significant rate based utility ownership.   

13. In Docket No. 07A-447E, the recent Public Service ERP proceeding, the Commission granted a waiver of the ERP rules to allow rate based utility ownership beyond the 250 MW limit in paragraph 3610(b).  In the Phase I decision we allowed Public Service the opportunity to submit in Phase II a proposal for rate based utility-owned resources by providing a “CPCN quality” cost estimate for these resources, against which other bid resources would be compared.  The cost estimates for the proposed utility-owned resources would then be used as a cap in future rate recovery proceedings, although the Commission could entertain subsequent utility requests to modify the cap due to changes in circumstances that outside the utility’s control – just as bidders can petition for such differences in contract negotiations.  In the Phase II proceeding, the Commission weighed the qualitative factors associated with utility and IPP ownership and the quantitative Phase II cost comparisons to determine the appropriate level of utility-owned rate base resources.  

14. In Docket No. 08A-346E, the recent Black Hills ERP proceeding, the Commission granted a waiver of the ERP rules to allow rate based utility ownership beyond the 3610(b) limits, but this was entirely different from the Public Service waiver.  For Black Hills, the Commission allowed a “carve-out” from the resource need to be constructed by the utility and owned as rate based plant.  This was largely necessary due to the expedited nature of the docket, as Black Hills’s full-requirements service contract with Public Service was approaching expiration.

15. As we discussed in both of those cases, we recognize the benefits in utility resource ownership as well as for IPP resource contracting.  We find that each of the two approaches we implemented in the Public Service and Black Hills ERP cases provide a reasonable middle ground for utility ownership, so we include a variation of these concepts in the rules proposed in this NOPR.  

16. We propose two options for utility rate based ownership within the rules.  The first is the approach used in the Public Service case, where the utility would propose a plan in Phase I of how to compare rate based proposals with IPP bids in Phase II.  The second option is a variation of the Black Hills case, where the utility would propose in Phase I a carve-out for specific rate based resources, and the utility would need to justify why such a carve-out is warranted.  However, in addition to the requirements in the past Black Hills ERP, we propose requiring the utility to put forth a full Certificate of Public Convenience and Necessity (CPCN) filing concurrently with its Phase I application for this option.  The CPCN filing would then become one aspect of the case that the utility must put forward to justify the Phase I carve-out.  As discussed below, if the utility proposes such a Phase I carve-out, it may be necessary for the IE to oversee the modeling in Phase I rather than only in Phase II.

2. Confidentiality

17. Highly confidential protection for bid prices, other bid details, utility proposals, utility costs, and bid evaluation results were a significant issue in Public Service’s and Black Hills’ recent ERP proceedings.  However, we find that it would be best to address these issues in the context of an actual resource plan filing.  Rather than propose specific rules here, we add a requirement that the utility propose, in Phase I, its plan to address confidential information in Phase II.  The utility will propose specific treatment to match its plan, and parties can then provide input as a part of their Phase I testimony.  The Commission would then determine how highly confidential material would be designated and projected in Phase II prior to commencement of Phase II.

3. IE Modeling

18. Modeling by the IE presented significant concerns in the Public Service ERP.
  Requiring the IE to model the Public Service system in parallel to Public Service’s modeling efforts proved overly expensive and time consuming.  While the IE provided a high quality analysis in its report, we feel that it is not essential for the IE to duplicate fully the modeling effort performed by the utility. 

19. One of the IE’s most important objectives is to analyze the utility’s modeling efforts because parties do not have the access to or the time to fully review the bids and proposals under the expedited Phase II timelines.  Further, no party has ever had the personnel resources or expertise to fully duplicate the modeling that Public Service performs, so it is important for the IE to investigate the utility modeling efforts.  

20. To strike a reasonable balance, we propose removing the IE modeling requirement and instead focus the IE’s efforts on initial screening and oversight of the utility modeling.  There was value in the IE looking at areas that Public Service did not model, so we also add a requirement for the utility to perform some limited modeling runs at the request of the IE.  

4. Segmented Bidding and the IE in Phase I

21. Although the current ERP rules require all-source bidding, where all bids are compared to one another in Phase II, Public Service and Black Hills both proposed to carve-out specific segments in Phase I.  

22. The decision to separate a specific segment of resources from all-source bidding requires a determination that the costs for that set of resources will be reasonable.  That is, that the specified level of segmented resources are expected to be acquired at an anticipated cost.  To the extent those expectations are realized, actual bids can reasonably be compared only to other bids within that segment.  

23. Except for narrow segments required by statute (e.g., renewable resources necessary to meet statutory minimums), the Commission would normally decide the proper level of specific resources in Phase II, after bids are received and cost modeling is preformed for these resources.  When segmentation is proposed, the Commission must consider the resource costs in Phase I, even though the actual costs of other resources are not yet known.  For example, if a utility proposes a Phase I carve-out for rate based resources, the Commission would compare the cost of the utility proposal to anticipated bid prices for resources that would fill that same resource need.  The overall cost-effectiveness of a planned resource portfolio developed through segmented bidding would likely be addressed using resource portfolio modeling akin to that used in Phase II.  Therefore, the Commission may need to consider using the IE in Phase I.  We modify current rules to allow the use of an IE in Phase I, and we require the IE to be selected at the beginning of the Phase I process. 

5. Phase II Comments

24. In the Public Service ERP case, parties generally did not provide firm recommendations in their Phase II comments, and did not seem to provide the detailed analysis that parties usually provide in testimony. 

25. We implemented the new Phase II process as an expedited procedure because it is not feasible to hold both a 210-day Phase I process and full 210-day Phase II process.  We added the IE, in part, as a substitute for party comments, because parties do not have time to perform a full review under the compressed Phase II timelines.  Phase II comments are further hindered because parties cannot introduce new evidence since there is not a traditional evidentiary hearing in Phase II.  Confidentiality limitations may also prevent many parties from being able to provide meaningful input.

26. We understand that the IE function may replace some or all of the need for party comments.  On the other hand, our processes generally work best when the Commission makes a determination based on filings that present multiple perspectives on the issues, and the IE is not tasked with representing the many parties’ interests.

27. We recognize there is no perfect solution for this issue, so we offer four options for commenters to consider:

a) Eliminate Phase II comments completely

b) Maintain the status quo (as shown in the rules in Attachment A)
c) Improve confidentiality handling to allow more parties access to information 

d) Hold limited hearings so that parties can introduce new evidence.
28. In addition, our current rules do not provide for the utility to file responsive comments to parties’ Phase II comments.  However, Public Service filed such reply comments in its recent ERP case.  We granted this request, and the responsive comments were helpful.  We note that in a traditional application, the applicant has the burden of proof, and our rules allow the applicant to file rebuttal testimony.  Similarly, in Phase II, the utility has the burden of proof, so we add a rule provision to allow the utility to file responsive comments.

6. Scenario Planning

29. Current rule 3604(j) requires the utility to propose for modeling a base scenario and two other scenarios with increasing “Section 123 resources.”  Through the course of the Public Service ERP case, the Section 123 concept was generally used only to represent resources that have not yet been commercially proven.  The Phase II process, however, is intended to consider a wider range of resources.  In fact, in the Public Service Phase II proceeding we explicitly considered demand-side resources and renewable resources that were clearly commercially proven resources.  Therefore, we clarify in the rules that all such resources will be considered in Phase II.

7. New RES statute

30. The new RES statute requires Commission consideration of jobs impacts and the economic viability of Colorado communities in resource acquisitions.  Therefore, we add a requirement for the utility to provide such information to the Commission concerning proposed resources.

8. Renewable Integration Studies

31. In the past, Public Service prepared wind integration studies that were subject to a Technical Review Committee (TRC).  However, in the most recent ERP filing Public Service did not submit with its initial filing a TRC-reviewed integration study addressing the types and levels of renewable resources that were proposed to be acquired.  

32. Requiring a utility to provide, as a part of its initial ERP filing, renewable integration studies addressing proposed types and levels of renewables resources would make ERP proceedings more efficient.  Further, we require that such studies be vetted through a TRC process.

9. Other Changes

33. We propose a requirement that the utility provide emissions information for its existing generation facilities.  We find that this is appropriate because of the increasing interplay between new renewable resources and existing fossil-fueled resources.

34. We propose modifying the Overview and Purpose introduction to the ERP rules.  This language remains largely unchanged from the prior LCP rules.  In light of the numerous changes in energy policies in Colorado since the LCP rules were promulgated, we crafted a new introductory rule for the ERP rules.  

35. Finally, we propose many small language changes to better reflect current statutes and policies.  Many statutory changes have been enacted regarding renewable energy, demand-side resources, and resource planning, so we modified many rules to reflect these changes. 

E. Description of Individual Rule Changes

1. Rule 3601 Overview and Purpose

36. We propose a new formulation of this rule while preserving the notion that the Commission’s primary responsibility is to ensure that investor-owned electric utilities provide reliable service at just and reasonable rates.  We also propose adding specific language derived from statutes to set forth the most fundamental resource planning policies in Colorado.  
2. Rule 3602 Definitions

37. The principal change we propose to this rule involves paragraph 3602(c), which that defines a “cost-effective resource plan.”  Our revisions are intended to acknowledge the possibility that a cost-effective resource plan may be the result of an alternative to competitive bidding, which, for example, may involve the acquisition of new resources that the utility will own and operate as rate base investments.

38. The other proposed changes to the definitions under this rule are mostly cosmetic and are intended to add symmetry among the terms describing the four principal types of resources considered in a utility’s plan:  “supply-side resources,” “demand-side resources,” “renewable energy resources,” and “Section 123 resources.”

3. Rule 3603 Resource Plan Filing Requirements
39. We propose updating this rule by resetting the first plan filing date to October 31, 2011 and by eliminating the requirement for filing sixteen hard-copies of the resource plan in light of the Commission’s new e-filing requirements.

4. Rule 3604 Contents of the Resource Plan 
40. As described below, the concept of future needs for new utility resources has evolved in recent years to the point where such needs are no longer a simple a matter of supply-side capacity requirements.  We thus propose to modify paragraph 3604(a) by eliminating the terms “base-load, intermediate, and peaking” that presently modify the term “needs of the utility system.”  We do not intend to signal by these changes that meeting future capacity needs is no longer a critical component of a utility’s resource plan.  Rather, we seek to bring this rule up to date by acknowledging that resource needs now involve energy, energy production, and capacity considerations.

41. Although not a new requirement, we insert a provision as paragraph 3604(b) that the utility’s plan include an evaluation of available transmission resources.  This change is intended to signal the importance of having such information in the utility’s initial plan filing so that questions about how transmission availability and cost allocation will be handled in Phase II can be answered in Phase I.
42. We propose to modify paragraph 3604(h) to acknowledge a role for bids from demand-response providers.  We also clarify that the normal competitive bid process envisioned for supply-side resources under these rules entails both bids for purchased power agreements (PPAs) with utilities and non-utilities as well as proposals for utility-owned resources.

43. We propose no longer requiring information on rate designs in future resource plans under paragraph 3604(i), as it is our impression that such information has historically served a very minor function in past utility resource plan proceedings. 

44. However, we propose requiring utilities to set forth a proposal for handling bid prices, other bid details, utility proposals, utility costs, and bid evaluation results that the utility may seek to protect as highly confidential material in Phase II.  It is our intent that by requiring such a proposal from the utility in its initial filing, issues surrounding the treatment of highly confidential information in Phase II can be fully addressed in Phase I.

45. As discussed above, we seek to enhance the role that scenario planning will play in our consideration of future resource plans.  We also seek to ensure that the resource plans presented to the Commission adequately explore alternative combinations of supply-side resources, demand-side resources, renewable energy resources, and Section 123 resources.  We therefore propose to modify paragraph 3604(j) accordingly.  In addition, we propose to strike the phrase “after the receipt of bids to the utility’s competitive acquisition process” to acknowledge that an alternative approach to all-source bidding might entail segmented bidding.  

46. The other proposed changes to this paragraph 3604(j) entail listing specific benefits and risks the Commission considers when evaluating a cost-effective resource plan.  Although we propose striking the list of specific benefits and risks in the existing rule, this should not be viewed as downgrading these important considerations.  Rather, it reflects our understanding that the Commission considers even more benefits and risks associated with new resources, beyond those specifically enumerated in the existing rule language.

47. We add a new provision under this rule as paragraph 3604(k) requiring the utility to provide a peer-reviewed assessment of the integration of intermittent renewable energy resources on the utility’s system, as Public Service has provided in the past.  Such information will be even more necessary as the passage and signing of House Bill 10-1001 has increased the renewable energy standard for the two jurisdictional electric utilities in Colorado.
5. Rule 3607 Evaluation of Existing Resources 

48. We have addressed the provision of demand-response resources provided by third-parties in recent proceedings, and we therefore propose to update subparagraph 3607(a)(VI) to acknowledge that such resources may be assessed as part of a utility’s portfolio of existing resources.  The presence of third-party demand response resources also prompts us to strike “generation” from the title of this rule.

49. Likewise, we have devoted considerable attention to the emissions of existing supply-side resources in several recent dockets.  In light of this reality, we propose a new requirement in subparagraph 3607(a)(VIII) that the utility present in its plan the projected emissions from its portfolio of existing resources.
6. Rule 3608 Transmission Resources 
50. We propose no new rules regarding transmission in this rulemaking.  However, the Commission is presently undertaking rulemaking-related initiatives to address both the issuance of CPCNs for transmission facilities and the implementation of transmission planning.  We may find it necessary to promulgate new transmission-related rules within these resource planning rules after those two transmission-focused efforts reach their completion.  At this stage, we only propose consolidating the existing transmission-related provisions in our ERP rules under their own rule number.
7. Rule 3609 Planning Reserve Margins and Contingency Plans
51. We propose no rule changes in this section.  However, we add “contingency plans” to the title of this rule, since the provisions governing the utility’s contingency plans are contained in the paragraph 3609(c). 
8. Rule 3610 Assessment of Need for Additional Resources
52. The existing rule language defining a resource need focuses primarily on peak capacity requirements.  While meeting system peak demands reliability and cost effectiveness are paramount, there are other dimensions to resource needs that deserve our attention.  We therefore propose to update this rule in several respects.  First, we note in new paragraph 3610(b) that a utility’s resource needs may be driven, in part, by the state’s renewable energy standard.  Second, we recognize that Colorado statutes now emphasize electric energy savings and demand reductions, and that acquiring demand-side resources, reduces the need for supply-side resources.

53. Third, in a new paragraph 3610(c), we incorporate language from § 40-2-123, C.R.S., which permits the Commission to consider the likelihood of new environmental regulations and the risks of future costs associated with greenhouse gas emissions.  Such environmental considerations can relate directly to both the utility’s future need for resources and to the types of resources acquired to meet future resource needs.
9. Rule 3611 Utility Plan for Meeting the Resource Need
54. We propose to reaffirm our commitment to competitive bidding in a new paragraph 3611(a).  This language is extracted from existing rule 3601 Overview and Purpose.
55. In paragraph 3611(b) and (c), we propose language changes in anticipation of future plan filings in which the utility proposes acquiring new utility resources by means other than all-source competitive bidding.  The rule changes would accommodate requests by the utility to implement segmented bidding, by which the utility will seek to acquire specific types of resources through targeted solicitations.  They would also accommodate requests to carve out from future needs specific levels of energy and capacity that would be met by resources acquired without competitive bidding (e.g., a proposed supply-side resource that the utility intends to own and operate as a rate base investment).  We likewise propose eliminating the 250 MW cap on alternative means of resource acquisition.
 
56. A new paragraph 3611(d) is intended to ensure that, should the Commission reject a utility’s proposed alternative to all-source competitive bidding, the utility’s initial plan filing provides the Commission with sufficient material to pursue that preferred approach for acquiring new utility resources.  Such materials include requests for proposals (RFPs), model contracts, and written bidding policies that would be used to implement competitive as envisioned under our rules.  

57. Utility ownership was proposed by both jurisdictional electric utilities in their most recent resource plans in Docket Nos. 07A-447E and 08A-346E.  In anticipation of future filings in which a utility may seek Commission approval of a plan to acquire new resources that the utility will own and operate as rate base investments absent competitive bidding, we propose a new paragraph 3611(e) requiring the utility to file, simultaneous with the resource plan, a complete application for a CPCN.  Such an application would ensure that the Commission has before it a complete description of the proposed facilities, the estimated cost of those facilities (where such estimates would be of the quality the Commission traditionally expects in a CPCN application), details concerning construction milestones, and, importantly, information on the alternatives studied, the costs for those alternatives, and the criteria used to eliminate those alternatives.

58. The new proposed paragraph 3611(f) further recognizes that a utility may instead seek to own and operate new resources as rate base investments by competing against bids from other utilities and non-utilities in Phase II.  This new provision ensures the proposals submitted by the utility are comparable to the bids from other entities pursuant to the bid evaluation and selection process set forth elsewhere in our ERP rules.

59. Our proposed paragraph 3611(h) incorporates the new statutory provisions in § 40-2-129, C.R.S., that require the Commission to consider the affect on employment and the long-term economic viability of Colorado communities in matters involving utility resource acquisition.
10. Rule 3612 Independent Evaluator
60. We intend to retain the IE within our resource planning framework and thus move our rules governing the selection of the IE and the IE’s relationship with the utility, the parties, and the Commission under its own heading.  As discussed above, in light of our experiences with the IE’s retained in Docket Nos. 07A-447E and 08A-346E, we also seek to modify the role that the IE would play in future resource planning proceedings.
61. First, modify paragraph 3612(a) so that the selection process for the IE begins prior to the utility’s filing of its plan.  This change would accommodate the other change we propose in a new paragraph 3612(e) permitting the Commission to engage the services of the IE in Phase I if the utility seeks to implement segmented bidding or proposes to acquire resources that it will own and operate as a rate base investment. 

62. Second, we propose no longer requiring the IE to independently model the bids and proposals in Phase II of the resource plan proceeding.  Although we now envision a role for the IE where independent modeling is no longer required, we propose requiring the utility to provide the IE with bid evaluation results and model runs so that the IE can verify the utility’s results and can investigate options that the utility did not consider.  The specific rule changes associated with this new role for the IE are found in paragraph 3612(c).

63. Third, we propose modifying the provisions that govern contacts with the IE and the disclosure of those contacts in paragraph 3612(d).  Given that the IE would no longer be required to independently model bids and proposals, we anticipate that there will be fewer necessary contacts between the utility and the IE.  A reduced level of contacts would further make the maintenance of the contacts log more practical with respect to IE and utility contacts.  In addition, we seek to eliminate the prohibition on contacts with the IE that are initiated by the parties.  This proposed change ties to proper maintenance of the contact log, such that the utility can monitor the contacts the IE may have with other parties.  It also ties to the proposed changes to the bid evaluation and selection process, whereby the utility shall have the opportunity to file a response to the IE’s report in Phase II.

64. Fourth, we propose modifying the rules governing the IE’s relationship with the Commissioners during the resource plan docket.  We propose stating explicitly that the IE is not a party to the proceeding but will instead serve the Commissioners in an advisory capacity.  The IE would thus not be subject to traditional discovery and cross-examination at hearing.  The Commission would, however, convene at least one procedural conference to establish how questions to the IE from the utility and the parties would be handled in light of the IE’s monitoring and reporting obligations.
11. Rule 3613 Bid Evaluation and Selection
65. The provisions under rule 3613 Bid Evaluation and Selection derive from the existing provisions in our ERP rules governing the Phase II processes.

66. Given that we no longer expect the IE to independently model bids and proposals under this set of proposed rule changes, the stages of Phase II would also change.  Under paragraph 3613(a), for example, only the utility would file a “120-day” report describing its bid evaluation results and the development of its preferred resource portfolio.  We stress, however, that this change does not mean the IE would wait until the filing of the utility’s report to begin work on behalf of the Commissioners.  Given the compressed schedule in Phase II, we expect the IE to closely monitor the receipt of bids and proposals, the initial screening of bids and proposals, the development of levelized costs that represent the bids and proposals, the short-listing of bids and proposals for portfolio modeling, and the final modeling of the short-listed bids and proposals as these important tasks are completed by the utility.

67. Under our proposal for paragraph 3613(b), the IE would file its report within 45 days of the submission of the utility’s “120-day” report.
   The IE’s report would address whether the utility conducted a fair bid solicitation and evaluation process and would identify any deficiencies in the utility’s practices.

68. In paragraph 3613(c) the provisions regarding discovery matters in Phase II would be stricken, consistent with our proposed changes under rule 3612 Independent Evaluator.  
69. We add a new paragraph 3613(d) to provide the utility an opportunity to file responsive comments concerning the report filed by the IE and the comments filed by the parties in the proceeding.  Given the tight timeline in Phase II, we would again expect the IE to keep the utility aware of any deficiencies the IE intends to report to the Commission on a proactive basis, such that the utility would have a reasonable opportunity to correct such deficiencies before it submitted its “120-day report.”
  

70. We preserve the status quo concerning the overall timeline for Phase II in the rules proposed here.  Thus, the comments from parties in Phase II would continue to be subject to a very tight deadline.  As discussed above, we are interested in hearing from stakeholders, and in particular from those parties who submitted Phase II comments in Docket No. 07A-447E, whether this aspect of our Phase II process should be modified.  

71. We also propose modifying paragraph 3613(e) to recognize that the Commission expects to weigh the costs and benefits of new resources the utility will own against the cost and benefits of new resources owned and operated by third-parties.  We also propose updating this paragraph regarding the specific considerations the Commission will entertain in reaching a decision on the utility’s resource plan.

12. Rule 3614 Exemptions
72. We propose modifying the title of this section, as resource plans involve more than just the competitive acquisition of new utility resources.  We further propose corresponding changes to paragraph 3614(a).  

73. Among the changes to the list of exemptions we are proposing here, we would strike interruptible service.  However, we would include interruptible service in a new list of items that the Commission need not consider in a resource plan proceeding, as explained below.  We also propose striking the exemption of investments the utility makes in renewable energy resources that it would own as rate base investments under § 40-2-124(1)(f)(I), C.R.S.  This change would require the utility to address the acquisition of such resources in its resource plan even though such an acquisition need not entail competitive bidding.  In other words, the utility would need to follow these resource planning rules to acquire new utility-owned renewable resources greater than 30 MW even if competitive bidding were not the route pursued to acquire them.
74. In addition, we propose eliminating the exemption of demand-side resources from the utility’s plan, as we expect future resource plans to explore the costs and benefits of including increasing amounts of demand-side resources as part of the utility’s resource planning process.  Again, however, the requirement that demand-side resources be addressed in the utility’s resource plan does not mean that utility investments in demand-side resources must be competitively bid.  The exemption from competitive bidding for utility investments in demand-side resources as set forth in § 40-3.2-104(3), C.R.S. is echoed in our proposed paragraph 3610(b)(II).

75. The changes described above may increase the types of resources considered in the plan, we are mindful that resource plans are inherently complex and lengthy.  Therefore, to avoid excessive  resource plan proceedings beyond what the Commission can manage under our normal timelines for adjudication, we list in paragraph 3614(b) three topics that the Commission would not generally explore in the context of a resource plan:  (1) renewable distributed generation (i.e., renewable generation resources located “on-site” at customer homes and business or that are less than 30 MW); (2) demand-side resources already addressed under a Commission-approved demand-side management plan; and (3) details surrounding interruptible service provided to the utility’s electric customers.
13. Rule 3615 Requests for Proposals
76. The changes we propose under this rule primarily relate to changes proposed in the other rules.  For example, we propose replacing the provisions regarding fuels and technologies in paragraph 3615(a) with provisions regarding supply-side resources, renewable energy resources, demand-side resources, and Section 123 resources.  Likewise, we change the language modifying “resource need” in paragraph 3615(b) to conform to the changes we propose in rule 3610.
14. Rule 3616 Commission Review and Approval of Resource Plans 
77. Finally, we propose modifying paragraph 3616(c) by clarifying that all-source competitive bidding remains the Commission’s preferred approach to resource acquisition and by specifying that the basic scenarios the Commission seeks to examine in a resource plan involve increasing amounts of renewable energy resources, demand-side resources, and Section 123 resources. 
F. Conclusion

78. The Commission en banc will conduct a hearing on the proposed rules and related issues on May 27, 2010 at the Commission’s offices.  Interested persons may submit written comments on the rules and present these orally at hearing, unless the Commission deems oral presentations unnecessary.  The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the Commission requests that such comments be filed no later than May 6, 2010.  Reply comments may be submitted after the hearing by June 21, 2010.  

II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking shall be filed with the Colorado Secretary of State for publication in the April 25, 2010 edition of The Colorado Register.

2. A hearing on the proposed rules and related matters shall be held before the Commission en banc as follows:

DATE
May 27, 2010 

TIME:
1:30 p.m.

PLACE:
Commission Hearing Room

1560 Broadway, Suite 250

Denver, Colorado

At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.

3. Interested persons may file written comments in this matter before hearing.  The Commission requests that such pre-filed comments be submitted no later than May 6, 2010.  Post-hearing reply comments should be submitted by June 21, 2010.  All submissions, whether oral or written, will be considered by the Commission.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
April 7, 2010.
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� The Black Hills ERP did not have a Phase II proceeding before the Commission, so no IE modeling was performed.


� We note that the transmission-related language in this renumbered rule 3611(c) would be found under rule 3608 Transmission Resources.  We also propose eliminating the language in this rule regarding the Public Utility Regulatory Policies Act of 1978 and seek comment on whether this change, which is intended to keep our ERP rules current, should be made at this time. 








� This paragraph would also be modified to eliminate the provisions concerning the highly confidential versions of the “120-day report,” since the issues surrounding confidentiality would instead be addressed under our proposed rules where the Commission would review the utility’s proposed treatment of material deemed highly confidential in Phase I.





� We note that the IE contacts log should help the parties monitor the frequency and nature of discussions between the IE and the utility.  
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