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I. BY THE COMMISSION

A. Statement

1. The Commission hereby issues this Notice of Proposed Rulemaking (NOPR) regarding its Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-2, in regards to the process used to implement and the provisions of the Colorado High Cost Support Mechanism (HCSM).  A copy of the proposed rules is attached to this NOPR as Attachment A.

2. Certain developments and statutory changes have been enacted that will impact the processes used to implement the HCSM.  Due to the complexity of the HCSM and the number of issues, the need to reexamine all impacted rules and the implications on the high cost support mechanism is evident.

3. In 2008, the Commission opened Docket No. 08R-476T to examine the HCSM.  Comments were received and a technical conference was held.  However, this rulemaking docket was terminated by operation of law due to rules not being adopted within 180 days after the last public hearing in the matter.
4. The basis and purpose of the rules proposed here is to re-examine the high cost support rules to accommodate new regulatory schemes
, changes in the federal Universal Service Fund (USF) program, and recent dockets that have directly implicated the HCSM rules.

5. The Commission will review and propose changes to the following  rules contained in the Commission’s Rules Regulating Telecommunications Providers, Services, and Products, 4 CCR 723-2: Rules 2840 – 2869 (High Cost Support Mechanism And The Colorado High Cost Administration Fund), 2187 (Eligible Telecommunications Carrier Designation), and 2188 (Relinquishment of EP or ETC Designation). 
6. The attached proposed rules appear in legislative (strikeout/underline) format to facilitate identification of the proposed amendments to the existing permanent rules.

7. The statutory authority for the proposed rules is found in §§ 40-2-108; 40-3-101; 40-3-102; 40-3-103; 40-3-110; 40-3.4-106; 40-4-101; 40-15-101; 40-15-108(2); 40-15-201; 40‑15-203.5; 40-15-208(2)(a); 40-15-301; 40-15-302; 40-15-305; 40-15-404; 40-15-502; 40-15-503; C.R.S.
8. Within the proposed amendments, we raise three categories of potential rule modification for consideration:  1) whether all or only primary residential access lines and wireless accounts should be supported; 2) whether to repeal the current identical support rule for competitive eligible providers; and 3) whether interconnected Voice Over Internet Protocol (VoIP) providers should be required to contribute to the HCSM.  The Commission has developed two options for category one.  Option 1 would provide support to all residential access lines or wireless accounts.  Option 2 would provide support only to primary residential access lines or wireless accounts.
9. The Commission proposes to make the following amendments, without limitation, to the Rules Regulating Telecommunications Providers, Services, And Products (rule numbers below appear in abbreviated form; e.g., rule 2187(xx) of  4 Code of Colorado Regulations (CCR) 723-2 appears as rule 2187(xx)):

a) Rule 2841 includes a general definitions section to define terms specific to the Colorado High Cost Support Mechanism (HCSM) and the Colorado High Cost Administration Fund.
b) Rule 2845 sets an affordable residential rate and an affordable business rate for basic service to be used for HCSM purposes.  Commenters are encouraged to provide an affordable residential and business rate or a method to determine such rates in order to provide us a wide array of rates for consideration in determining the rates the Commission should consider to be utilized here.

c) Rule 2846 sets requirements for contributors in regards to reporting requirements the rate element or calculations, and application of the rate element to customer billings and remittance of contributions.  The Commission is seeking comments on whether interconnected VoIP providers should be explicitly required to contribute to the HCSM.

d) Rule 2846(b)(I) and (b)(I)(A) specifies the reporting date for annual compliance reports, changes the de minimis exception level for contribution purposes and clarifies that a reseller that qualifies under the de minimis exception be treated as an end user for HCSM contribution purposes.
e) Rule 2846(b)(II)(B) sets requirements for wireless eligible providers to report the number of wireless handsets and the date the report is due to the Administrator.  This rule will only be adopted if Option #1 (support of only one primary wireless account) is adopted.
f) Rule 2846(c) gives a provider the option of applying the rate element to the end user as a separate line item on the monthly bill.

g) Rule 2846(d)(IV) proposes an additional reporting requirement if Option #1 (support of only one primary residential wireline and one wireless account) is adopted.  The rule is to assist the Administrator in verifying that only one wireline and one wireless account is supported per household.

h) Rules 2847(b) through (d) address Eligible Provider (EP) Designation.  Requirements for providers seeking EP designation include a public interest test, certifying to abide by quality service standards and consumer protection rules, and offering a low-income telephone assistance program.  

i) Rule 2847(e) addresses the process for making EP designations and has been simplified to one application for both designation and initial receipt of HCSM.  It contains a requirement that the EP provider must offer basic local exchange service within one year of designation.   

j) Current rule 2847(d) was eliminated regarding the amount a provider receives from the HCSM when offering service through the use of unbundled network elements.  Instead, the provider may file for HCSM based on its own cost.
k) Current rule 2847(f) was changed and rule (g) was eliminated to streamline the process to the initial receipt of or resetting of the HCSM.  Each EP receiving high cost support on the effective date of these rules will continue to receive the same amount of high cost support.  
l) Rule 2847(h) proposes a streamlined process whereby, prior to the initial receipt of high cost support, the EP must provide written notice to the Administrator identifying the customers’ service locations.  Again, the Commission provides two options for the number of access lines or wireless accounts that are to be supported.
m) Proposed Rule 2847(i) proposes new annual reporting requirements for eligible providers and the information to be included in the reports.
n) Rule 2848 addresses support through the HCSM.  The Commission proposes two options for support:  only the primary residential access line or wireless account or on all residential lines or wireless accounts.

o) Rule 2848(c)(I) through (V) propose to change the intrastate proxy costs to include all feature revenues, revenues from wholesale services and the imputed statewide residential and business rate on retiree, employee, promotional and service quality credit lines.

p) Rule 2848(d) changes the method for rural carriers to determine local revenues to include the imputation of the statewide residential and business affordable rate or the tariffed rate, whichever is higher.  

q) Rule 2848(d)(VIII)(A)(vii) addresses issues where the Commission seeks comments on two possible approaches.  Option 1 retains the current rule where a competitive eligible provider receives the per-line support amounts the underlying carrier receives.  Option 2 proposes the competitive eligible provider files for HCSM based on its own cost.   
r) Rule 2848(h) specifies the process for the Commission to monitor an eligible provider’s financials to ensure that the provider is not receiving HCSM funds along with a provider’s revenues that exceed the cost of providing basic local exchange service on an annual basis.  
s) Rules 2854 and 2855 refer to the calculation of support for rural telecommunications service providers.  The rural companies’ revenue requirement methods have not been changed.  The cost companies shall continue to develop the revenue requirement for basic local exchange service in accordance with FCC Part 32, 64, 36, 69 and Rule 4 CCR 723-2-2400.  The average schedule companies shall continue to follow FCC Part 32 and the residential approach of determining the revenue requirement and subtracting all revenue sources, both interstate and intrastate, to develop the revenue requirement shortfall, ergo the support.

t) Rule 2855(a) high cost loop support rule has been retained because the loop is the most costly of the network elements (e.g., switching and transport).

u) Rule 2855(c) provides how statewide residential and business affordable rates shall be imputed to calculate the local revenues and how the affordable rate shall be imputed where the basic local exchange tariff rates are less than the affordable rate.  If the tariff rates are higher than the affordable rate, the tariff rates and associated revenues shall be used to determine support.

v) Rule 2855(c)(I)(D) provides that imputed revenues shall be calculated on a monthly basis to reflect peak and off peak access line counts.

w) Rule 2855(c)(I)(B) addresses how the affordable rate or tariff rate, whichever is higher, shall be imputed into discounted rates associated with employees, retirees, and promotional access lines.  The support for high costs should not offset discounts and employee/retiree benefits. 

x) Current Rule 2855(b), support for high local switching costs, and Rule 2855(c), support for high exchange trunk costs, have been eliminated.  The original rules were developed to account for expansion of the local calling areas (e.g., Separation shift from interstate to intrastate and reinforcing transport for increase call volumes due to the elimination of toll calls). 
y) Rule 2856 provides a transitional plan whereby EP’s currently receiving HCSM shall have the amount capped as of December 31, 2010 and provides for reporting requirements.

z) Rule 2857 specifies the process for a provider to reset its HCSM support by requiring the filing of an application under special circumstances.

aa) Rule 2187 addresses Eligible Telecommunications Carrier (ETC) Designation.  Changes to the rules include requirements for providers seeking ETC designation. that support eligibility criteria similar to FCC Rules 54.201 and 54.202 and include criteria for a comparable local usage plan.  

ab) The Commission is seeking comments as to whether Rule 2187(f) Annual Reporting Requirements for Eligible Telecommunication Carriers should be modified or retained to ensure that support is used for the intended purpose. 

10. Interested persons may submit written comments, in hard copy or through the Commission’s e-filing system, on the proposed rules, including data, views, or arguments.  These opening comments should be filed no later than May 27, 2010.  Reply comments should be filed by June 11, 2010.  If written comments are filed in hard copy, interested persons may submit their comments electronically by floppy disk, compact disk (CD), or email to puc@dora.state.co.us.  The Commission may post electronically submitted comments to its website.

11. In submitting comments or replies, interested persons are invited to suggest changes that will make the subject rules more efficient, rational, or meaningful.  We recognize that regulation imposes costs; therefore, suggestions concerning rules that may be unnecessary or unduly burdensome will be fully considered by the Commission.
II. ORDER

A. The Commission Orders That:

1. This Notice of Proposed Rulemaking and the proposed rules as attached in Attachment A shall be filed with the Colorado Secretary of State for publication in the April 25, 2010, edition of The Colorado Register.

2. A Hearing on the proposed rules and related matters shall be held before the Commission, en banc, as follows:

DATE:
June 28 and 29, 2010
TIME:
9:00 a.m.

PLACE:
Commission Hearing Room A

Suite 250

1560 Broadway

Denver, Colorado

3. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the Commission deems oral comments unnecessary.  Interested persons may file written comments in this matter before the hearing.  Written comments should be filed no later than May 27, 2010.  In addition to the filing of written comments through the Commission’s e-filing system or in hard copy, interested persons may submit their comments electronically by floppy disk, compact disk (CD), or email to puc@dora.state.co.us.  Reply comments should be filed by June 11, 2010.
4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
April 7, 2010.
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Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


RONALD J. BINZ
________________________________


JAMES K. TARPEY
________________________________


MATT BAKER
________________________________

Commissioners
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�  See Consolidated Docket Nos. 04A-411T and Docket No. 04D-440T, Decision No. C05-0802, paragraph 173 (4), effective June 28, 2005.
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