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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of whether to accept a Petition for Declaratory Order (Petition) filed by Larry Holle, doing business as Bus Express, and Tony A. Dassinger (collectively, Petitioners) on February 11, 2010.

2. Petitioners seek a declaratory order from the Commission finding that the transportation of passengers incidental to parking lot operations is not subject to Commission regulation and jurisdiction.  The Petition, in its entirety, states as follows:

Bus Express is a registered CSB [charter or scenic bus] and CAB [children’s activity bus] carrier with the state of Colorado.  Larry Holle owner of said company and Tony Dassinger employee of said company are seeking to rent a parking lot in the Denver metro area to park cars for a fee for sporting/major events and venues.  We also wish to park cars for people whom [sic] want to visit Central City and Black Hawk.  Shuttle service would be provided for this lot as an incidental service at no charge to the public.  We first spoke with Garry [sic] Gramlick on your staff and he told us what the rule book states.  His interpretation was as long as we are not charging for the bus we would not be violating any of The Public Utilities Commissions [sic] rules.  This included the driver taking tips.  Further more [sic] we met with Mr. Laws, Mr. Opeka and Mr. Hinson, compliance officers with the P.U.C. and they agreed with Mr. Gramlick.  However they further stated that we would have to allow anyone to ride the bus regardless of if they parked in our lot or not.

The compliance officers recommended we seek a declaratory order from the Commissioners.  We would like Have [sic] your decision in writing on this as well as we wish [sic] to be compliant in matters regarding the P.U.C.

3. Commission rules pertaining to declaratory orders state, in pertinent part:

The Commission may issue a declaratory order to terminate a controversy or to remove an uncertainty affecting a petitioner with regard to any tariff, statutory provision, or Commission rule, regulation, or order.  Rule 1304(i)(II), 4 Code of Colorado Regulations (CCR) 723-1.

At its discretion, the Commission may grant, deny, or dismiss any petition seeking a declaratory order.  Rule 1304(i)(III), 4 CCR 723-1.

4. Evaluation of the Petition’s merits requires consideration of several statutory definitions and substantive provisions.  A common carrier is defined as “[e]very person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle … by indiscriminately accepting and carrying for compensation passengers between fixed points or over established routes or otherwise …”  § 40-1-102(3)(a)(I), C.R.S.  (Emphasis added.)  

5. A motor vehicle carrier is defined as “every person … owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway between fixed points or over established routes or otherwise …”  § 40‑10‑101(4)(a), C.R.S.  (Emphasis added.)  

6. Compensation is defined as “any money, property, service, or thing of value charged or received, or to be charged or received, whether directly or indirectly.”  § 40‑1‑102(4), C.R.S.  (Emphasis added.)

7. All motor vehicle carriers are public utilities and are required to obtain a certificate of public convenience and necessity from the Commission prior to providing transportation services over the public highways of this state.  §§ 40‑10‑102 and ‑104(1), C.R.S.

8. The Commission has previously held the term “compensation,” as used in the Public Utilities Law, does not include recovered costs of transportation services rendered incidental to a primarily non-carrier business.  See, e.g., Decision Nos. R99-687 and C07-0537.  In cases of this type, the Commission has applied the primary business test in analyzing whether an entity’s transportation activities are significant enough to require operating authority from the Commission or whether they are merely incidental to the entity’s primary non-transportation business.  Factors in the primary business test criteria applicable to this situation include:

a) Whether the entity undertakes any financial risk in the transportation connected enterprise;

b) Whether the entity adds an amount identifiable as a transportation charge;

c) Whether the entity holds itself out to transport for anyone other than itself;

d) Whether the entity advertises itself as being a non-carrier business;

e) Whether the entity’s investment in transportation facilities and equipment is the principal part of its total business investment; and

f) Whether the entity performs any real service other than transportation from which it can profit.

9. The Commission’s authority to issue declaratory orders is permissive and, against this background, we decline to exercise that authority here.  The Petition, as drafted, is relatively lean on facts and fails to provide adequate detail about the Petitioners’ business model.  As such, we feel unable to render the type of informed decision necessary to issue a declaratory order.

10. Several examples will suffice to show how the Petition provides inadequate detail.  The Petition neglects to inform us about the parking rate structure.  This important fact would clarify whether some are being charged more than others for parking and, therefore, whether identifiable compensation is paid for the transportation.  The Petition fails to inform us about whether the Petitioners intend to shuttle passengers between casinos in Central City and Black Hawk, Colorado, which would appear unrelated to parking lot operations and which, potentially, could be compensated by a third-party such as a casino.  The Petition states that shuttle service will be provided for people parking “for sporting/major events and venues,” but does not explain with any specificity the ostensible strangeness of shuttling travelers, free of charge, from Denver to remote locations such as Central City and Black Hawk, Colorado.  The Petition is vague about whether individuals not parking in the Petitioners’ lot will be permitted to ride the shuttle, and whether these individuals will pay a shuttle fare.

11. In the final analysis, the Petition presents more information about the Petitioners’ perceptions of conversations with Commission Staff than about the Petitioners’ actual business plan and its relationship to the primary business test criteria listed above.  We feel the Petition is insufficient, and will therefore decline to issue a declaratory order.  However, nothing in this Decision should be construed as restricting Petitioners from filing an improved petition or as prejudging any such filing.

II. ORDER

A. The Commission Orders That:

1. The Commission declines to issue a declaratory order in response to the Petition for Declaratory Order filed by Larry Holle, doing business as Bus Express, and Tony A. Dassinger on February 11, 2010.

2. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 24, 2010.
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� Other factors that may also be relevant are listed in Decision No. R99-687.
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