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I. BY THE COMMISSION:
A. Statement 

1. This matter comes before the Commission for consideration of an application for rehearing, reargument, or reconsideration (RRR Application) of Decision No. C10-0137 (Order Addressing Applications For Rehearing, Reargument, Or Reconsideration Of Decision No. C09‑1446) filed by Ms. Leslie Glustrom on March 8, 2010.  In addition, the RRR Application filed by Ms. Glustrom attempts to add to the evidentiary record in this case after the completion of hearings.  Being fully advised in the matter and consistent with the discussion below, we deny the RRR Application and the implicit Motion to expand the record.

2. In Decision No. C10-0787, the Commission considered the RRR Applications filed by Ms. Glustrom, Staff of the Commission (Staff), the Office of Consumer Counsel (OCC), Federal Executive Agencies (FEA) and Public Service Company of Colorado (Public Service) to Decision No. C09-1446 (Order Addressing Phase I and ECA Issues).  The RRR Application filed by Ms. Glustrom on March 8, 2010 is therefore her second round of RRR relating to Decision No. C09‑1446.

3. In her instant request for RRR, Ms. Glustrom is asking the Commission to reconsider the following:

· rulings regarding the prudency challenge of Comanche 3 under Rule 3613(d);

· rulings granting motions to strike certain intervenors testimony and withdrawal of Public Service testimony on coal costs and supply;

· approval of certain amounts of O&M costs for Comanche 3 in 2010;

· approval of a 60 year depreciation rate for Comanche 3 without requiring a long-term coal supply review by Public Service;

· dismissal of a motion requesting the withdrawal of Chairman Binz;

· rulings declining to use proffered SEC financial reporting data from Xcel and Public Service in determining the appropriate revenue requirement; and

· rulings declining to rename the ECA or to penalize  Public Service for incorrect forecasts  of fossil fuel costs.

4. In Decision No. C10-0137, the Commission granted several of Ms. Glustrom’s requests for clarification.  In this second RRR Application, Ms. Glustrom appears to be unaware of what issues can be properly re-raised in a second RRR Application.  Ms. Glustrom pursued a similar strategy in Docket No. 08S-520E, which the Commission rejected, stating:

We deny the RRR filed by Ms. Glustrom on August 11, 2009 because these RRR do not address any of the arguments on which a second round of RRR may be filed.  Only those arguments on which the Commission granted RRR in the first round may be subject to a second round of RRR.  The Commission already thoroughly considered the arguments presented by Ms. Glustrom in her second round of RRR in Decision C09-0787.  
Decision No. C09-0921, ¶ 5.

5. In Decision No. C10-0137, the Commission granted reconsideration or clarification on four issues raised by Ms. Glustrom in her first RRR Application.

6. First, the Commission granted clarification of footnote 4 in Decision No. C09‑1446.  While not changing the substance of the denial, this expounded on the Commission’s view of Rule 3613(d), in particular the boundaries of what would be a successful challenge to the prudency of a generation facility or other portion of an approved resource plan.  In paragraph 57 of Decision No. C10-0137 the Commission stated:

Rule 3613(d) sets forth the standards and burdens associated with such arguments.  Mere invocation of the rule is insufficient to convince the Commission that cost recovery is improper.  Nor will the Commission entertain arguments that seek to challenge the issuance of a CPCN or the approval of a resource plan, even if they are repackaged as Rule 3613(d) prudence arguments.  A successful Rule 3613(d) challenge would, at a minimum, present significant evidence about a change in circumstances after the resource plan was approved, but before the investment was undertaken, as well as compelling evidence supporting an argument that the utility knew or should have known about that change in circumstances.
7. Second, we partially granted reconsideration regarding Ms. Glustrom’s arguments about the treatment of travel and entertainment expenses in a future rate case.  Ms. Glustrom argued that the Commission should a priori direct Public Service to exclude all such expenses.  The Commission stated it did not have the power to do that but rather urged Public Service to make sure only appropriate expenses in these categories be included in the next revenue requirement model.  Decision No. C10-0137, ¶ 67.

8. Third, the Commission partially granted Ms. Glustrom’s request regarding the characterization of the Securities and Exchange Commission (SEC) financial data she used in her case.  Ms. Glustrom took issue with the Commission’s characterization of the Securities and Exchange Commission data as fatally flawed.  We clarified that the SEC data was not fatally flawed, but the use of such data without all the appropriate adjustments and modifications to place it in the proper regulatory context is fatally flawed.  Decision No. C10‑0137, ¶ 69.

9. Fourth, the Commission granted Ms. Glustrom’s request to change an incorrect date appearing in paragraph 12 of Decision No. C09-1446.  Decision No. C10-0137, ¶ 65.

10. On points raised by other parties, the Commission granted reargument for Public Service and the OCC, seeking additional briefing on the issue of long term interest payments in the Cash Working Capital determination.  It also the RRR Application of Staff with regard to issues of ECA prudency reviews and renewal of the PCCA.

11. In her RRR Application, Ms. Glustrom does not properly limit her arguments to those issues the Commission granted in Decision No. C10‑0137..  Instead, she reiterates many of the arguments she presented elsewhere in this docket, such as in her first RRR Application, in her Statement of Position, and during the hearing.  Further, Ms. Glustrom attempts to interpret a clarification of the issues raised in her initial RRR Application as more expansive reversals by the Commission.  For example, Ms. Glustrom takes our clarification of the phrase “fatally flawed” in her use of SEC data as requiring a full rehearing and review of that data in setting the revenue requirement of Public Service.  Our clarification was directed at clarifying why the unadulterated use of SEC data is not proper in a rate case and was never intended to be a full grant of Ms. Glustrom’s argument.  Therefore such arguments are misplaced.

12. We deny Ms. Glustrom’s current RRR Application because it fails to address any of the arguments upon which an appropriate second RRR Application may be based.  As we stated in Decision No. C09-0921, only those arguments on which the Commission fully granted an RRR Application in the first round may be properly considered in a subsequent RRR Application.  The Commission already thoroughly considered the arguments now presented in the RRR Application in Decision Nos. C09-1446 and C10-0137.  

13. Ms. Glustrom’s RRR Application also attempts to expand the record to include a Loads and Resources Balance table obtained by the applicant in Docket No. 09A-772E on February 3, 2010, after the closure of the evidentiary record in the Phase I and ECA portion of this case.  We will construe this as a Motion to expand the record in this case and deny that Motion.
II. ORDER:
A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration filed by Ms. Leslie Glustrom on March 8, 2010, is denied, consistent with the discussion above.

2. The construed Motion to expand the record filed by Ms. Glustrom on March 8, 2010, is denied consistent with the discussion above.

3. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 31, 2010.
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