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I. BY THE COMMISSION

A. Statement

This matter comes before the Commission for consideration of exceptions to Decision No. R09-1351-I (Interim Order) filed by the Colorado Office of Consumer Counsel (OCC) on January 26, 2010.  Pine Drive Telephone Company (Pine Drive) filed a response to the 

1. exceptions on February 2, 2010.  Being fully advised in this matter and consistent with the discussion below, we deny the exceptions filed by the OCC.
  

B.
Procedural History

2.
Pine Drive filed a Petition to Reset its High Cost Support Mechanism Funding on September 17, 2009.    

3.
The OCC timely intervened in this matter on October 21, 2009.  The OCC raised the following issues in its intervention:

(a)
whether the requested amount is just, reasonable, and in the public interest because Pine Drive’s business rate is lower than the state wide average;

(b)
whether a waiver of Rule 2847(g) of the Rules Regulating Telecommunications Providers, Services, and Products, 4 Code of Colorado Regulations (CCR) 723-3 is appropriate;

(c)
whether Pine Drive’s request for expedited treatment is appropriate;

(d)
whether the costs submitted by Pine Drive are reasonable and whether the costs are related to the provision of basic local exchange service;

(e)
whether correct cost allocations have been made to Pine Drive’s non-basic local exchange service;

(f)
whether cost allocations have been appropriately done for Pine Drive and its affiliates and if the relationships between the parent and affiliates have been properly accounted for;

(g)
whether the accounting for Pine Drive’s fiber optic link to Pueblo has been done properly and whether this expense is related to the provision of Pine Drive’s basic local exchange service; and
(h)
why Pine Drive’s “net plant per access line” increased by 160 percent from 2006 to 2007.

4.
Pine Drive filed a Supplement to its Petition on October 27, 2009.  Pine Drive, in its Supplement, lowered the amount of its Colorado High Cost Support Mechanism (CHCSM) request from $741,923 to $681,059.  

5.
Pine Drive filed a motion to narrow scope of the OCC’s intervention on October 30, 2009.  Pine Drive generally argued that issues (a), (b), (e), (f), and (g) are outside the scope of this proceeding in light of previous Commission decisions concerning the manner in which petitions for high cost support funding should be processed under the Commission’s current rules.  

6.
The Commission noted the intervention filed by the OCC and referred this docket to an Administrative Law Judge (ALJ) for a determination of both scope and merits.  To balance the procedural due process rights of the OCC and the financial impact that any delay in issuing a final Commission decision may have on Pine Drive, the Commission found that the amount of CHCSM support, if any, that Pine Drive will receive as a result of this petition will be retroactive to October 24, 2009, the date that the notice period expired in this docket.  Decision No. C09-1256, mailed November 5, 2009, at ¶¶10-11.  

7.
The ALJ granted Pine Drive’s motion to narrow scope of intervention of the OCC on December 2, 2009.  The ALJ agreed that issues (a), (b), (e), (f), and (g) were outside the scope of this proceeding.  The ALJ further noted that Decision No. C09-1256, ordering that the amount of CHCSM support, if any, that Pine Drive will receive as a result of this Petition will be retroactive to the date that the notice period expired, resolved issue (c).  The ALJ also ruled that communications that may have occurred between Pine Drive and members of the Commission Staff were not prohibited ex parte communications.  Interim Order, at ¶¶ 10-17.

8.
The ALJ granted the OCC’s request to certify the Interim Order as immediately appealable via exceptions.  R10-0018-IDecision No. R10-0018-I, mailed January 6, 2010.  The OCC then timely filed its exceptions to the Interim Order and Pine Drive timely filed its response.  

C.
The Colorado High Cost Support Mechanism Rules

9.
The Commission promulgated the current High Cost Support Mechanism and High Cost Administration Fund Rules, Rules 2840-2855, 4 Code of Colorado Regulations (CCR) 723-2, in Docket No. 05R-529T.  In that rulemaking, the Commission found that a rural local exchange carrier (RLEC) should not be required to file a rate case to demonstrate its eligibility for CHCSM funds.  The Commission stated that a rate case was a significant regulatory burden.  The Commission noted that pursuant to the previous CHCSM rules, which required a rate case before receipt of CHCSM funds, it was not uncommon for rate case expenses incurred by RLECs to amount to a significant portion of CHCSM funding, which discouraged carriers from filing for CHCSM.  Further, a rate case required significant effort and time, both of which might be better spent on operations.  See Decision No. C06-1005, at ¶¶ 44-45.  Finally, previous versions of the CHCSM rules did not require Qwest Corporation (Qwest) or wireless carriers to file a rate case, which resulted in inequitable treatment of RLECs.  Id.
10.
Instead of a rate case, the Commission adopted a requirement wherein all RLECs receiving CHCSM funding would file a one-page form with their annual reports so that Commission Staff and the OCC could monitor investments, revenues, and earnings.  The Commission further noted that if Commission Staff or the OCC, in their monitoring roles, has concerns that the information provided by a RLEC indicates over-earnings or under-earnings, Commission Staff may request, or the OCC may file, a formal complaint, which may result in the re-setting of CHCSM support.  Id., at ¶¶ 50-52.
  


11.
In subsequent petitions for CHCSM funding, the Commission interpreted the rules promulgated in Docket No. 05R-529T as providing a more mechanical and ministerial approach to determining whether a RLEC is eligible for CHCSM funding.   As the ALJ noted in the Interim Order, the Commission clarified that the level of scrutiny involved in a petition for CHCSM funding would be limited to a carrier providing the most current data required by Rule 2855.  In these petitions, the Commission repeatedly stated that the data submitted by a carrier will be verified for accuracy, but that adjustments similar to those done in a revenue requirement or a rate case proceeding will not be performed.  Interim Order, at ¶12, citing Decision Nos. C07-0919, at ¶¶57-58; C07-1098, at ¶16 (In the Matter of the Petition of Nunn Telephone Company for High Cost Support Mechanism Funding); C08-0901, at ¶35 (In the Matter of the Petition of Roggen Telephone Cooperative Company for High Cost Support Mechanism Funding).  

D.
Exclusion of Cost Allocation and Accounting Issues

12.
The Commission is not bound by the doctrine of stare decisis, but consistency in administrative rulings is important and agency rulings are entitled to great weight in subsequent proceedings.  Colo. Ute Elec. Ass’n, Inc. v. Pub. Utils. Comm’n, 602 P.2d 861, 865 (Colo. 1979); Rumney v. Pub. Utils. Comm’n., 172 Colo. 314, 321, 472 P.2d 149, 153 (Colo. 1970).  Accord,

City of Fort Morgan v. FERC, 181 F.3d 1155, 1163 (10th Cir. 1999) (Where an administrative agency departs from established precedent without a reasoned explanation, its decision will be vacated as arbitrary and capricious).

13.
In its exceptions, the OCC argues that the previous Commission decisions made in the Nunn and Roggen dockets do not apply here because of the magnitude of Pine Drive’s CHCSM request, both on an absolute and on a per access line basis.  The OCC states that even before this petition, Pine Drive received $515 of annual support per access line, which is over three times as much as the next closest incumbent recipient.  The OCC also states that approval of the petition, as supplemented, would result in Pine Drive receiving approximately five times as much in funds as the next closest incumbent recipient per access line.  The OCC argues that other distinguishing factors are that Pine Drive’s “plant in service” calculation jumped by over 160 percent year after year, and that it is an average schedule versus a cost company.
  
14.
In its response, Pine Drive contends that every petition for CHCSM funding will involve different facts.  Pine Drive states that each Colorado RLEC is unique as to size, service territory, costs, revenues, and other characteristics.  Pine Drive points out that per line costs vary across rural areas and that costs in mountain areas served by Pine Drive will be materially higher than on the eastern plains.  Pine Drive argues that the application of a higher standard of proof to providers that need CHCSM funding the most would be counter-intuitive and discriminatory.  

15.
We find that the magnitude of the CHCSM request, either on an absolute or a per access line basis, does not warrant a higher level of scrutiny than that previously applied in the Nunn and Roggen petitions.  We agree with Pine Drive that it would be counter-intuitive for the Commission to apply a higher level of scrutiny, and therefore increase the regulatory burden, to providers that need CHCSM funding the most.  In addition, as we noted above, one of the purposes of the current CHCSM support rules was to end the discriminatory treatment of carriers that previously were required to file rate cases to receive CHCSM funding.  We agree with Pine Drive that the application of the ministerial and mechanical approach called for in the current rules to some but not all RLECs would be contrary to the purpose behind the rules.  Most importantly, the rules do not distinguish between CHCSM recipients based on the magnitude of their request.  Therefore, to create such a distinction would be to amend the rules, which the Commission may not do outside of a rulemaking process.  See Home Builders Ass’n of Metro. Denver v. Pub. Utils. Comm’n, 720 P.2d 552, 560 (Colo. 1986); Colo. Office of Consumer Counsel v. Mountain States Tel. & Tel. Co., 816 P.2d 278, 284 (Colo. 1991).    
16.
Similarly, the CHCSM rules and the Nunn and Roggen orders do not distinguish between average schedule and cost companies.
  Finally, the remaining distinguishing factor that the OCC relies on, the net plant in service, issue (h), remains within the scope of this docket.  
17.
In sum, we are not persuaded that the facts in this case warrant a higher level of scrutiny than the scrutiny called for in the Nunn and Roggen dockets.  We will not depart from the ministerial and mechanical approach called for in the current rules.  Issues (e), (f), and (g) raised by the OCC contemplate an investigation into cost allocation and accounting matters and, thus, are “rate case issues” that go beyond the ministerial and mechanical approach contemplated by the current CHCSM rules.  We conclude that the ALJ properly excluded these issues from this proceeding.  We therefore deny the exceptions filed by the OCC on the exclusion of cost allocation and accounting issues.

E.
Exclusion of the Business Rate Issue

18.
In its exceptions, the OCC argues that the issue of whether the CHCSM amount requested by Pine Drive is just, reasonable, and in the public interest because its business rate is lower than the statewide average is appropriate for this docket.  The OCC argues that given the disparity between the business rates offered Pine Drive versus those of Qwest, it is conceivable that CHCSM would not be necessary to help make Pine Drive’s business rates affordable until these rates rise to Qwest’s present rate of $35.02.  

19.
In its response, Pine Drive argues that the ALJ correctly excluded this issue from this proceeding.  Pine Drive points out that the Commission, in its previous decisions, delinked eligibility for increased CHCSM support from basic local service rates.  Decision No. C08-0752, In the Matter of the Petition of Roggen Telephone Cooperative Company for High Cost Support Mechanism Funding.  Pine Drive also contends that the OCC premises its argument on a faulty affordability assumption—a business rate that is affordable for Qwest’s business customers is not affordable for Pine Drive’s few business customers located in rural areas.  Finally, Pine Drive argues that business or residential rates are meaningless in the context of a CHCSM petition by an average schedule company such as Pine Drive because the Commission rules that establish eligibility for CHCSM purposely ignore actual local rates and revenues, but utilize a proxy benchmark rate instead.

20.
We agree with the ALJ that the issue of whether the CHCSM amount requested by Pine Drive is just and reasonable in light of its lower than the statewide average business rate is outside the scope of this docket.  We agree that the Commission previously delinked eligibility for CHCSM support from basic local service rates.  In the Roggen case, the Commission rejected a stipulation linking receipt of CHCSM support with an increase in local rates.  The Commission found that such a stipulation would not conform with the policy articulated in the Nunn case of not requiring a rate case or a revenue requirement proceeding prior to receipt of CHCSM funds.  Decision No. C08-0901, at ¶25, citing Decision No. C07-0919.  We also find that the remaining arguments made by Pine Drive on this issue are well taken.  We therefore deny exceptions filed by the OCC on this issue.

F.
Waiver of Rule 2847(g)

21.
In the Interim Order, the ALJ noted that the Commission previously determined that Rule 2847(g)(II), which rule requires eligible providers to propose rate changes that will decrease jurisdictional revenues in the amount of new CHCSM support, is not applicable when a CHCSM petitioner demonstrates the need for a higher overall revenue requirement.  Interim Order, at ¶14, citing Decision No. C09-1038, at ¶5, In the Matter of the Petition of Phillips County Telephone Company for High Cost Support Mechanism Funding.  In its exceptions, the OCC contends that Pine Drive’s request for a waiver or Rule 2847(g) should be denied.  The OCC believes that the waiver of Rule 2847(g)(II) will render the Commission being unable to ensure that Pine Drive is not receiving funds that exceed the cost of providing local exchange service.  

22.
Pine Drive, on the other hand, argues that the Commission has already decided this issue and urges the Commission to deny the exceptions filed by the OCC.  Similar to the petitioner in the Phillips County case, Pine Drive argues that it has a need for a higher overall revenue requirement (not just a higher jurisdictional revenue requirement) and that a reduction in rates under Rule 2847(g)(II) would result in the inability to meet its overall revenue requirement.  In general, Pine Drive argues that the application of Rule 2847(g)(II) in these circumstances would defeat the purpose of the CHCSM fund.  

23.
We are not persuaded that a departure from the policy established in the Phillips County docket is warranted in this case.  We therefore deny the exceptions filed by the OCC on this issue.

G.
Due Process


24.
In its exceptions, the OCC argues that the Interim Order prejudices and violates its due process rights.  The OCC states that it has a broad statutory duty to represent the public interest.  It cites § 40-6.5-104(1), C.R.S.; Pub. Serv. Co. v. Trigen-Nations Energy Co., 982 P.2d 316, 320 (Colo. 1999) and Archibold v. Pub. Utils. Comm’n, 58 P.3d 1031, 1033 (Colo. 2002) in support of this proposition.  The OCC argues that the effect of the ruling that issues (a), (b), (e), (f), and (g) are outside the scope of this proceeding is that the OCC is denied a fair opportunity to prepare and present its case, contrary to state and federal constitutional provisions.

25.
In its response to exceptions, Pine Drive argues that neither the statutes nor the Commission rules grant the OCC any authority to intervene in a CHCSM petition docket.  Pine Drive also argues that the OCC may not be entitled to any due process rights pursuant to federal and state constitutional provisions.  In the alternative, Pine Drive contends that whatever due process rights the OCC may have, it has no right to litigate issues outside the scope of this docket.  

26.
First, we note that the OCC is correct in that it has a statutory right to represent “…the public interest and, to the extent consistent therewith, the specific interests of residential consumers, agricultural consumers, and small business consumers…”  Sections 40-6.5-104(1) and -106(2), C.R.S., empower the OCC to intervene in certain Commission proceedings.  Section 40-6.5-106(2), C.R.S., states that:

(2)
The consumer counsel may petition for, request, initiate, and appear and intervene as a party in any proceeding before the commission concerning rate changes, rule-making, charges, tariffs, modifications of service, and matters involving certificates of public convenience and necessity.  Notwithstanding any provision of this article to the contrary, the consumer counsel shall not be a party to any individual complaint between a utility and an individual (emphasis added).
27.
This docket does involve rate changes, since all consumers pay into the CHCSM.  The OCC also correctly points out that the Commission previously determined that the OCC may intervene in a CHCSM petition docket.  Decision No. C08-0520, In the Matter of the Petition of Peetz Cooperative Telephone Company for High Cost Support Mechanism Funding.  We again rule that the OCC may intervene in a CHCSM petition docket such as this one and we are not persuaded by Pine Drive’s arguments to the contrary.

28.
Having found that the OCC may intervene in this docket, we must next determine whether the OCC has due process rights and, if so, the extent of these rights.  We find that Pine Drive’s arguments that the OCC has no due process rights because it is not a “person” protected by federal and state constitutional provisions to be without merit.  On the other hand, it is well-settled that due process is a flexible concept and how much process is due depends on the facts and circumstances of a particular situation.  See, e.g., Matthews v. Eldridge, 424 U.S. 319, 321 (1976).  We agree with Pine Drive that, whatever the scope of the OCC’s due process rights is, it does not include the ability to litigate issues outside the scope of a proceeding.  Because we find that the Interim Order properly determined that issues (a), (b), (e), (f), and (g) are outside the scope of this proceeding, we find that the Interim Order did not violate the OCC’s due process rights.

H.
Ex Parte Communications

29.
In its exceptions, the OCC states that certain communications between Pine Drive and members of the Commission Staff, which may have occurred after the OCC filed its notice of intervention and before Pine Drive filed a supplement to its petition were prohibited ex parte communications.  In the Interim Order, the ALJ ruled that because Commission Staff did not intervene, no Commission Staff member has been designated as advisory staff.  Therefore, whatever communications have occurred between Commission Staff and Pine Drive, there have been no ex parte communications between a Commission advisor and a party, in violation of Rule 1004(m) of the Rules of Practice and Procedure, 4 CCR 723-1.


30.
In its exceptions, the OCC argues that the rules function in just the opposite way.  The OCC points to Rule 1007(b), which states that “[o]nce a member of Commission Staff is designated as trial advocacy staff, said staff member shall not function in any advisory capacity.”  Therefore, according to the OCC, unless Commission Staff actually intervenes in a proceeding (which never happened here), all Commission Staff members function as advisory staff and any communications between any Commission Staff members and Pine Drive (except those that do not relate to the merits or substance) are improper ex parte communications.

31.
In its response to exceptions, Pine Drive supports the Interim Order.  Pine Drive states that regulated providers routinely deal with Commission Staff concerning their filings.  Pine Drive does not believe that this issue should be litigated in this proceeding as that would unnecessarily increase its legal expenses.

32.
First, we note that the OCC only alleges that improper ex parte communications between Pine Drive and Commission Staff have occurred and does not request a remedy based on these allegedly improper communications.  Second, Pine Drive mentions two Commission Staff members in its Supplement.  These Commission Staff members have not acted as Commission advisors and, out of abundance of caution, were segregated from the Commissioners with respect to this docket.  Third, the communications between Pine Drive and Commission Staff apparently resulted in Pine Drive lowering its CHCSM request—a result that is favorable to the OCC’s position.  It therefore does not appear that the OCC was prejudiced by these communications.  We deny the exceptions filed by the OCC on this issue. 

II. ORDER

A. The Commission Orders That:

1. The exceptions to Decision No. R09-1351-I filed by the Colorado Office of Consumer Counsel on January 26, 2010 are denied.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 10, 2010.
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 	� During our deliberations, we took administrative notice of certain information contained in the “2009 Annual Report of the Colorado High Cost Support Mechanism,” available at:





� HYPERLINK "http://www.dora.state.co.us/puc/telecom/hcsm/hcsm2009AnnualReport.pdf" ��http://www.dora.state.co.us/puc/telecom/hcsm/hcsm2009AnnualReport.pdf�) 





and the “Colorado Public Utilities Commission Incumbent Local Exchange Carrier 2007 Statistical Report,” available at (� HYPERLINK "http://www.dora.state.co.us/puc/telecom/MiscTelecomReports/ILECs2007statistical_rpt.pdf" ��http://www.dora.state.co.us/puc/telecom/MiscTelecomReports/ILECs2007statistical_rpt.pdf�)


� Thus, the Commission implicitly rejected the OCC’s argument that a general rate case is the only way to ensure that no local exchange carrier is receiving funds, from [CHCSM] or any other source that, together with local exchange service revenues exceed the cost of providing local exchange services to customers, pursuant to § 40-15-208(2)(a), C.R.S.  During that rulemaking docket, the Colorado Telecommunications Association argued that protections against over-recovery of costs by RLECs are already in place. For example, RLECs must submit certain information in their application for federal Universal Service Funding (USF) support, which is reviewed by external auditors and NECA personnel.  


� Average schedule companies are those NECA members that receive pool revenues, or settlements, for interstate telecommunications services based on the statistical formulas approved by the Federal Communications Commission that approximate the amounts received by a similar cost company.  By contrast, cost companies are the NECA members that receive pool revenues, or settlements, for interstate telecommunications services based on their actual interstate investment and expenses, calculated each year from detailed cost studies. NECA is the body that administers the USF.  


� We further note that the fact that Pine Drive is an average schedule versus a cost company may explain the relative magnitude of its CHCSM request.  It is likely that Pine Drive receives a smaller amount of federal USF funds as an average schedule company than it would if it were a cost company, necessitating a higher level of state support.
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