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I. BY THE COMMISSION:

A. Statement, Findings and Conclusions

1. On January 27, 2010, Avrora Adult Day Care, Inc. (Applicant), filed an application for permanent authority to operate as a contract carrier by motor vehicle for hire for the transportation of passengers between all points in the Counties of Adams, Arapahoe, Denver, and Jefferson, State of Colorado.  The application is restricted (a) to providing transportation services for Avrora Adult Day Care, Inc., 1330 South Potomac Street, Suite 118, Aurora, Colorado; (b) to the transportation of passengers who are clients of Medicaid; (c) to providing transportation service that either originates or terminates at Avrora Adult Day Care, Inc., 1330 South Potomac Street, Suite 118, Aurora, Colorado; and (d) to the use of no more than three vehicles at any one time.

2. The Commission noticed this application to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on February 1, 2010.  An intervention opposing the application was filed by MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi.
3. The application seeks the Commission’s authorization for the provisioning of contract carrier services by Applicant to itself.  This raises questions about whether such services can properly be considered as contract carriage.  Pursuant to § 40-11-101(3), C.R.S., “contract carrier by motor vehicle” means

every corporation, person, firm, association of persons, lessee, or trustee or any receiver or trustee appointed by any court, other than motor vehicle carriers as defined by section 40-10-101(4)(a), owning, controlling, operating, or managing any motor vehicle in the business of transporting persons for compensation or hire, over any public highway of this state between fixed points or over established routes or otherwise, by special contract or otherwise; except that the term "contract carrier by motor vehicle" does not include a ridesharing arrangement, as defined in section 39-22-509(1)(a)(II), C.R.S., or a motor vehicle carrier exempt from regulation as a public utility, as defined in section 40-16-101(4).
In discussing the difference between contract carriers and common carriers, the Colorado Supreme Court stated, “[O]ne of the fundamental distinctions between a contract carrier and a common carrier is that a contract carrier has an obligation only to his contract-customers and has no obligation to others desiring carriage.”  Denver Cleanup Serv. v. Pub. Utils. Comm’n, 561 P.2d 1252 (Colo. 1977) (emphasis added).  See also Ward Transport v. P.U.C., 376 P.2d 166 (Colo. 1962); Bushnell v. People, 19 P.2d 197 (Colo. 1933).

4. Because Applicant desires to provide transportation services to itself, there are no customers and there can be no contract.  In contrast, Article 11 of Title 40, C.R.S., contemplates that contract carrier services are provided by the contract carrier, pursuant to a contract, to its contract-customers.

5. Adding to these difficulties, the application is unclear about whether Applicant will be compensated by others for the transportation services it intends to provide.  If so, the application should have listed the Applicant and the party paying the compensation as the contracting parties.  If not, then the transportation is not subject to the Commission’s jurisdiction.  See §§ 40-10-101(4) and 40-11-101(3), C.R.S. (both requiring “compensation” in order for the Commission to exercise jurisdiction).
6. We conclude that the authority sought by Applicant is not contract carriage.  The application must therefore be dismissed, and we do so without prejudice.

II. ORDER

A. The Commission Orders That:

1. The application of Avrora Adult Day Care, Inc., is deemed complete, within the meaning of § 40-6-109.5, C.R.S.

2. The application of Avrora Adult Day Care, Inc., is dismissed without prejudice.

3. The intervention filed by MKBS, LLC, doing business as Metro Taxi and/or Taxis Fiesta and/or South Suburban Taxi, is dismissed as moot.

4. The 20-day time-period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, re-argument, or reconsideration shall begin on the first day after the Commission mails or serves this Order.

5. This Order is effective on its Mailed Date.

B. ADOPTED IN THE COMMISSIONERS' WEEKLY MEETING
March 10, 2010.
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� While Applicant is free to file another application, Applicant should first consider how its business model fits into Colorado’s regulatory scheme.  If the proposed transportation is to be for compensation, such transportation should be provided either (1) for a contract-customer other than Applicant, (2) by an entity other than Avrora Adult Day Care, Inc., as such, or (3) as a restricted form of common carriage subject to article 10 of title 40, C.R.S.
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