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I. BY THE COMMISSION
A. Statement

1. Four matters come before the Commission for consideration, all filed by Public Service Company of Colorado (Public Service or Company).  These matters include:  (1) a Verified Application Requesting Commission Approval of a Sharing Percentage for the Margins that May be Earned from Certain Transactions Involving Bundled Surplus Renewable Energy Credits (RECs) and Energy (Verified Application) filed on August 14, 2009; (2) a Stipulation and Settlement Agreement (Stipulation), filed on January 20, 2010; (3) a Motion to Approve the Stipulation and Settlement Agreement (Motion to Approve Stipulation), also filed on January 20, 2010; and (4) an Unopposed Motion for an Order Granting Extraordinary Protection to Highly Confidential Trading Information Provided in Response to Stipulation and Settlement Agreement, filed on March 1, 2010 (Motion for Extraordinary Protection).

2. Now being fully advised in the matter, we grant the Motion to Approve Stipulation and approve the Verified Application as modified by the terms of the Stipulation in its entirety, without modification and without hearing consistent with the discussion and clarification below.  We also grant the unopposed Motion for Extraordinary Protection.

B. Background

3. In the Verified Application Public Service requests Commission approval of sharing percentages for margins it would retain from the sale of bundled RECs and energy.  Because these transactions involve combining RECs and energy or “bundling,” they do not fit any definition included in the Company’s Trading Business Rules.  

4. Public Service initially requested that, on an ongoing basis, the Company and customers split margins earned from the sales of all bundled RECs by allotting 45 percent to the Company, 45 percent to customers, and 10 percent to acquire carbon offsets in advance of any cap and trade legislation.  This proposal is detailed in the Direct Testimony of Company witnesses Hyde, Martin, and Clark, which was filed with the Verified Application.

5. Two procedural motions, also filed by Public Service, accompanied the Verified Application and were addressed in Decision No. C09-0926, effective August 20, 2009.  In that decision we waived response time to and granted a Motion for Shortened Notice and also shortened the response time to the Motion for Expedited Proceeding for all parties including Staff of the Commission (Staff).  The deadline for both the notice period and responses to the Motion for Expedited Proceeding expired on August 31, 2009.

6. Staff, the Colorado Office of Consumer Counsel (OCC), and the Governor’s Energy Office (GEO) all timely filed notices of intervention of right.  Staff and the OCC both requested a hearing.  Western Resource Advocates (WRA) timely filed a Petition for Leave to Intervene.  Also on August 31, 2009, Staff filed a response opposing the Motion for Expedited Proceeding, citing that the opportunity to sell RECs was not fleeting and the large, future workload of Staff.

7. By Decision No. C09-1130, effective October 2, 2009, we deemed the Verified Application complete in accordance with § 40-6-109.5, C.R.S., as of September 2, 2009; set the matter for hearing before the Commission, en banc on January 28 and 29, 2010; established discovery requirements;
 and directed parties to develop an appropriate procedural schedule.  We further found good cause to consider WRA’s Petition for Leave to Intervene and by our own motion we waived response time and granted that petition. 

8. In Decision No. C09-1130 we also denied Public Service’s Motion for an Expedited Proceeding and found good cause to extend the time for a decision an additional 90 days to March 31, 2010 in accordance with § 40-6-109.5(1), C.R.S.  However, we did recognize an expedient resolution of the sharing percentages issue is important and found that, in the event that Public Service sells any RECs subsequent to the Mailed Date of Decision No. C09-1130, these transactions shall be subject to whatever regulatory treatment, including sharing percentages, is determined in this matter.

9. On behalf of Staff, OCC, GEO, and WRA, Public Service filed a Notice of Filing of Agreed Procedural Schedule and Discovery Disputes on October 15, 2009, as we requested in Decision No. C09-1130.

10. On December 4, 2009, Staff filed a Motion for an Extension of Time for Filing Answer Testimony, which we granted by Decision No. C09-1378, effective December 10, 2009.  In doing so we modified the deadline to file Answer Testimony for all parties from December 10 to 17, 2009.

11. An Unopposed Motion for Extension of Time to File Answer Testimony and Request for Waiver of Response Time was filed by WRA on December 18, 2009, which was followed by a Motion to Abate the Procedural Schedule by Public Service on December 23, 2009.  In Decision No. C10-0008, effective January 4, 2010, we granted both motions and vacated the procedural schedule contained in the Notice of Filing of Agreed Procedural Schedule and Discovery Disputes filed by Public Service on October 15, 2009, with the exception of the date for filing settlement agreements of January 21, 2010.


1.
Stipulation

12. The Stipulation, which was signed by all parties (collectively, Parties), was filed by Public Service on January 20, 2010, together with the Motion to Approve Stipulation.  The Parties state the Stipulation is complete and resolves all issues that could have been litigated.  It includes seven main provisions, which we summarize below, that modify the Company’s proposal set forth in its direct case.

a. Pilot Program

13. The Stipulation will govern hybrid REC
 transactions and shall only apply for a limited time.  The applicable time period is from October 3, 2009 (the date subsequent to the Mailed Date of Decision No. C09-1130) to and including the date that the Commission issues a final decision on Public Service’s application for permanent REC treatment, which application shall be filed on or before September 1, 2010.  This time period is referred to as the “pilot period.”  

b. Revisions to Sharing Percentages

14. The level of sharing for hybrid REC transactions is dependent on the total amount of the margins earned during the pilot period, after all transactional expenses are deducted according to the following formulas.  If total margins are less than or equal to $10 million:  50 percent to Customers, 40 percent to the Company, 10 percent for Carbon Offsets.  If total margins exceed $10 million but are less than or equal to $30 million:  55 percent to Customers, 35 percent to the Company, 10 percent for Carbon Offsets.  If total margins exceed $30 million:  60 percent to Customers, 30 percent to the Company, 10 percent for Carbon Offsets.  The amount allocated to carbon offsets will be capped at $10 million, any excess will go to customers.

c. REC Trading Principles for the Pilot Period

15. In the Stipulation the Parties list five trading principles that shall govern Public Service’s REC trading during the pilot period:  

1) Unbundled RECs shall be treated in accordance with the final Renewable Energy Standard (RES) Rules, and Public Service retains the ability to file a separate application to retain earnings.  On April 1 of each year, 100% of these aggregated annual margins will be credited to the Renewable Energy Standard Adjustment (RESA).

2) Retail RECs bundled with Generation Book energy will not be subject to any jurisdictional split, however, incremental costs shall be credited to the wholesale customers.  Then the margins earned shall be allocated 20% to the Company and 80% to the customer.  The customer portion shall be credited to the Electric Commodity Adjustment (ECA) to buy down the cost of Section 123 resources.
 

3) Transactions involving unbundled non-retail RECs or that involve non-retail RECs bundled with Proprietary Book energy shall be treated as Proprietary Book transactions.

4) Margins allocated to customers from hybrid REC transactions shall be put into a RESA sub account and later credited with interest to the ECA to pay down the cost of 123 resources. 

5) If the Company must choose between selling an unbundled retail REC or a bundled Generation Book energy/retail REC or a hybrid REC, the Company should choose the one that provides the greatest margin for customers.

d. Pilot Period Reporting

16. Public Service has agreed to certain reporting requirements.  Starting March 1, 2010, the Company will file monthly reports for the duration of the pilot period detailing transactions that occurred two months earlier.  Public Service will also file a quarterly status report on the progress of the carbon offset pilot project, starting April 1, 2010. 

17. The Parties agree these reports should be treated as highly confidential and limited to the Commission and the Parties.  Public Service will prepare a motion for extraordinary protection prior to the release of the first report.  The Company will also file a public version of the REC sales reports and carbon offset program.

e. Future Treatment of REC Margins

18. The Parties agree to continue to work toward a more permanent consensus and to file a joint report by August 31, 2010, summarizing these continued negotiations.  Public Service also agrees to file an application for a permanent program addressing REC transactions on or before September 1, 2010.  

f. Waiver of Rule 3659(p)

19. As a result of trading principles 2 and 4 of the Stipulation, Parties believe it may be necessary to waive Rule 3659(p) of the current RES Rules, contained in the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723‑3, which have been adopted by the Commission but have yet to go into effect.  

20. Rule 3659(p) specifies that the proceeds from the sales of RECs shall be credited to the account associated with the forward-looking rider used by the Qualifying Retail Utility (QRU) under paragraph 3660(b).  Rule 3660(b) then states “An investor owned QRU may use a forward-looking cost recovery mechanism to provide funding for implementing the RES.”

21. Parties argue that many of the RECs to be sold were generated by wind resources such as Cedar Creek, Logan, etc. whose costs were not recovered through the RESA but rather through the ECA.  Thus it could be said that the ECA is the appropriate forward looking rider.  Therefore, if the Commission does conclude Rule 3659(p) applies, the parties request a waiver.

g. Stipulation in the Public Interest

22. Lastly, the Parties state the Stipulation is in the pubic interest.  While it is unknown how long opportunities to profitably trade RECs will last or how difficult it will be, Parties believe the public interest is served by allowing the Company to gain knowledge and expertise about REC and carbon offset markets.

2.
Motion for Extraordinary Protection
23. On March 1, 2010, Public Service filed its motion seeking extraordinary protection, explicitly contemplated by the Stipulation.  

24. As part of the Stipulation, Public Service agreed to provide to the Parties detailed highly sensitive information with respect to the Hybrid REC transactions.  This information will be used by the parties to obtain a better understanding of the REC trading market and the value added by Public Service’s efforts to make these sales.  

25. Public Service claims the margins it earns on each short term energy and REC transaction is some of the most commercially sensitive information it has developed.  Public Service states its costs, net trading position, and transaction patterns and strategy must be kept secret from its counterparts to ensure the highest margins possible.  Public Service argues that, since margins from these sales are shared with customers, customers are benefitted by maintaining strict confidentiality.

26. Public Service seeks to restrict access to this information to Staff, the OCC, WRA, and GEO, for only the duration of the pilot period and only after execution of the attached non-disclosure agreements.

27. Consistent with Rule 1100(a)(III) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, the motion is supported by an affidavit and a specific form of nondisclosure agreement.

C. Findings and Conclusions

1. Stipulation

28. We find the provisions offered in the Stipulation to be reasonable and appropriate additions and or modifications to the Company’s initial Verified Application.  To ensure there is complete understanding among the Commission and all Parties, we find it necessary to clarify our understanding of the sharing percentages, reporting timeline, as well as discuss the basis for waiving Rule 3659(p).

29. With respect to the sharing percentages, the potential for confusion lies with the fact that the sharing percentage is to be based on the “overall level of margin earned”
 excluding all transactional expenses.  As an example, this seems to mean that if the margins earned equated to $10 million, then Public Service would receive 40 percent or $4 million.  Subsequently, if the total margins earned exceeded $10 million by only one dollar then Public Service would only receive 35 percent or $3.5 million.  Thus, based on the percentages listed above, there would be a disincentive for the Company to realize margins between $10 million and approximately $11.4 million as well as between $30 million and $35 million because the Company’s share would actually be less within these two ranges than it would be otherwise if Public Service had sold less RECs.

30. An alternative interpretation could be that Public Service retains 40 percent of the first $10 million of margins earned, 35 percent of the next $20 million and 30 percent of margins beyond $30 million.  This would increase the overall amount allocated to Public Service if margins exceed $10 million but would eliminate any ranges that may discourage the Company from pursuing additional bundled REC sales.  However, we do not believe the language of the Stipulation supports this interpretation.  At the same time we do not feel this issue is significant enough to warrant a hearing and further delay a final decision.  We therefore find that the sharing percentage shall be based on the final overall amount of margins earned during the pilot period excluding transaction costs as illustrated in paragraph 29 above.

31. With regard to the reporting requirements, we appreciate the Parties’ efforts to provide this information and define the specific data and format to be included, however, it is necessary to clarify the time period over which these reports must be filed especially since there could be as much as a four-month lag between a REC transaction date and when it is reported.  This will require a few additional monthly reports to be filed after the pilot period has ended.

32. Turning to the matter of the request for waiver of Rule 3659(p), this rule was a result of the most recent rulemaking in Docket No. 08R-424E and will not go into effect until April 1, 2010.  In addition, the record lacks testimony from any opposing party and thus we do not have the benefit of considering various viewpoints on this matter.  We therefore do not offer any interpretation of Rule 3659(p) at this time nor of Rule 3660(b); however, for the sale of bundled RECs by Public Service, we will waive Rule 3659(p) for the duration of the pilot period.
33. Since the Stipulation represents a complete agreement among the Parties and it will only be in effect for a limited time, with monthly reports being submitted by the Company, we find that the Verified Application as modified by the Stipulation to be in the public interest.

2.
Motion for Extraordinary Protection
34. We find Public Service’s request that its Hybrid REC Transaction Reports be granted extraordinary protection to be reasonable and we will therefore grant it. 

II. ORDER
A. The Commission Orders That:

1. We grant the Motion to Approve the Stipulation and Settlement Agreement filed by Public Service Company of Colorado (Public Service) on January 20, 2010.

2. We grant the Verified Application of Public Service Requesting Commission Approval of a Sharing Percentage for the Margins that May be Earned from Certain Transactions Involving Bundled Surplus Renewable Energy Credits (RECs) and Energy filed on August 14, 2009, as modified by the Stipulation and Settlement Agreement filed on January 20, 2010.

3. Public Service shall file an application for a permanent REC margin sharing program on or before September 1, 2010.

4. Public Service shall file reports detailing all REC transactions covered by the Stipulation and Settlement Agreement starting March 1, 2010.  These reports shall continue every month thereafter until the entire pilot period has been addressed.  The reports shall be consistent with the format established in the Stipulation and Settlement Agreement.  Further, on a calendar quarterly basis, starting on April 1, 2010, Public Service shall also include a status report on the progress of the carbon offset pilot project which shall also continue until all of the entire pilot period has been addressed.
5. Staff of the Commission shall file a joint report on behalf of the Office of Consumer Counsel, Governors’ Energy Office, and Western Resource Advocates summarizing continued negotiations with Public Service on or before August 31, 2010.

6. We waive Rule 3659(p) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, to the extent necessary for the purpose of allowing flexibility in assigning the cost adjustment mechanism into which proceeds from the sale of bundled RECs by Public Service should be credited.  This waiver shall remain in place until a final decision is issued on the application for a permanent REC margin sharing program mentioned in paragraph 3 above.

7. The Hybrid REC Transaction Reports filed by Public Service shall be treated as highly confidential information and are granted the extraordinary protections sought by Public Service in the absence of further order of the Commission.

8. Commissioners, Commission Staff, the Office of Consumer Counsel (OCC), the Governor’s Energy Office (GEO) and Western Resource Advocates (WRA), and their respective attorneys, are granted access to the Hybrid REC Transaction Reports, subject to the conditions set forth below.

9. To have access to the types of documents and information protected by Ordering Paragraph 8, employees of the OCC, GEO, or WRA must have signed, served, and filed with the Commission the Nondisclosure Agreement for Highly Confidential REC Trading Information that is attached to this Order as Appendix A.

10. To have access to the types of documents and information protected by Ordering Paragraph 8, attorneys must be employed by either the Colorado Attorney General representing the Commission, Commission Staff, the OCC, or GEO in this proceeding or be employed by Western Resource Advocates (e.g., in-house counsel only).  In addition, any attorney seeking access to the types of documents and information protected by this Order must have signed, served, and filed with the Commission the Nondisclosure Agreement attached to this Order as Appendix A.

11. To have access to the types of documents and information protected by this Order, members of the Staff of the Commission must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.

12. All persons who have access to the types of documents and information protected by this Order shall maintain and shall treat the documents and information in accordance with the extraordinary protections specified in this Order.

13. The 20-day time period provided in § 40-6-114, C.R.S., within which to file applications for rehearing, reargument, or reconsideration, begins on the first day following the effective date of this Order.

14. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
March 3, 2010.
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� Recommended Decision No. R09-1179-I, issued on October 19, 2009, provided additional requirements in the event of a discovery dispute.


� A hybrid REC is a type of bundled REC that involves the bundling of retail RECs with energy produced from resources other than Public Service system resources. 


� The definition of Section 123 resources was adopted in Commission Decision No. C08�0929 and was modified by Decision No. C08-1153 both in Docket No. 07A-447E.  The final definition states:  “An eligible energy resource will be considered a new clean energy, or energy efficient technology, or a demonstration project if it is clean and incorporates one or more technologies, representing a substantial portion of its overall installed cost, that have not been regularly commercially demonstrated, up to the point in time that the resource is formally bid, or if not bid, acquired.”


� Page 6, ¶ 1 of the Stipulation and Settlement Agreement. 


� The Commission reserves the right to modify the September 1, 2010 deadline based on its monitoring of REC sales in this docket and any other developments. 
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