Before the Public Utilities Commission of the State of Colorado

Decision No. C10-0185
Docket No. 09C-903-INS

C10-0185Decision No. C10-0185
BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09C-903-INSDOCKET NO. 09C-903-INS
IN RE:  THE MATTER OF MOTOR VEHICLE COMMON AND CONTRACT CARRIERS LISTED ON APPENDIX A TO THIS DECISION, RESPONDENTS.
COMMISSION ORDER DENYING
RULE WAIVER REQUEST
Mailed Date:  March 2, 2010
Adopted Date:  February 18, 2010

I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission on a Waiver Request of Rule to File “Form E” (Motion) filed by Timberline Transportation Service, Inc. (Timberline) on January 27, 2010.

2. On November 24, 2009, a Complaint and Notice of Suspension and Hearing was issued by the Commission Director and served upon Timberline.  The Complaint sought revocation of Timberline’s authority for failure to show proof of continuous and effective insurance.  

3. A hearing on the Complaint was conducted on December 14, 2009.  At the hearing, Timberline presented evidence that it did possess the necessary insurance.  Mr. Schwartz, Operations Manager of Timberline, provided Commission Staff with a Certificate of Liability Insurance for Timberline’s vehicle fleet.  Mr. Schwartz testified that his insurance carrier refused to file a Form E with the Commission.  In Recommended Decision No. R09-1404, Administrative Law Judge (ALJ) Gomez ordered Timberline to cause its Form E to be filed with the Commission within 40 days of the effective date of the decision.

B. Findings

4. Timberline’s insurance carrier did not file a Form E with the Commission within the ordered time period.  In its Motion, Timberline recounts its difficulties with its insurance company.

5. Timberline argues the Commission should accept a copy of its insurance policy in place of a Form E filing.  Timberline attached a copy of the policy to its Motion.  In support of this proposition, Timberline points to Rule 6007(f) of the Commission’s Rules Regulating Transportation by Motor Vehicle, 4 Code of Colorado Regulations (CCR) 723-6, which states, inter alia, “[t]he transportation carrier shall cause to be filed with the Commission the appropriate form in lieu of the original policy.”  Timberline believes the phrase “in lieu of” means filing a Form E is merely an alternative a carrier may utilize if it does not desire to file a copy of its applicable insurance policy.

C. Conclusions

6. The Commission finds Timberline’s reasoning unpersuasive, for three reasons.  First, the rule states a transportation carrier “shall” cause Form E to be filed with the Commission.  This is mandatory language, indicating the filing of a Form E is not optional or an alternative.

7. Second, Form E does not merely provide proof of insurance.  As such, filing the insurance policy is not an acceptable substitute for the Form E.  Form E includes assurances from the insurance carrier that go beyond the policy itself.  For instance, Form E requires the insurance company to notify the Commission 30 days prior to the cancellation of the policy.  Form E, on its face, certifies that the insurance policy covers “the obligations imposed upon such motor carrier by the provisions of the motor carrier law of the State in which the Commission has jurisdiction or regulations promulgated in accordance therewith.”  As such, Form E requires the insurance company to:  (a) abide by certain minimum coverage requirements even if they are not specifically articulated in the policy; (b) cover all motor vehicles which may be operated by or for the transportation carrier, regardless of whether such motor vehicles are specifically described in the policy or amendments or endorsements thereto; and (c) pay benefits directly to parties damaged by the transportation carrier on a “first dollar”/“dollar one” basis.  See generally Rules 6007(b) and (c), 4 CCR 723-6.

8. Third, filing a full insurance policy rather than a Form E places an excessive burden on the Commission.  As stated by ALJ Gomez,

The Commission’s only means of performing the important health and safety function of guaranteeing that persons who hold authority from the Commission have current, effective, insurance is to have documentation of that fact furnished in uniform format to the Commission.  The responsibility for furnishing that information is on the holder of the authority.

Decision No. R09-1404, ¶ 16.  

9. However, rather than simply denying Timberline’s waiver request, the Commission will provide an additional 60 days for Timberline to cause its Form E to be filed with the Commission.  If Timberline’s current insurance company continues to refuse to file a Form E, Timberline is advised that it may need to acquire insurance coverage from a different insurance company.

II. ORDER

A. The Commission Orders That:

1. The Waiver Request of Rule to File “Form E” filed by Timberline Transportation Services, Inc. (Timberline) is denied.

2. Timberline shall have an additional 60 days from the effective date of this Order to file its Form E with the Commission.

3. The 20-day time period provided by § 40-6-114(1), C.R.S., within which to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the Commission mails this Order.

4. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 18, 2010.
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