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I. BY THE COMMISSION

A. Statement, Discussion, and Conclusion

1. This matter comes before the Commission for consideration of an Application filed by Public Service Company of Colorado (Public Service or Company) for approval of its electric department 2010-2011 fuel Gas Price Volatility Mitigation (GPVM) Plan for the period of May 1, 2010 through April 30, 2011 (Application).  Public Service filed the Application, along with pre-filed testimony, on January 15, 2010.  Public Service claims the precise hedging strategy and its terms, as explained in detail in the GPVM Plan and set forth in Highly Confidential Appendices A, B, and D to the Application, are highly confidential.

2. Pursuant to settlements approved by the Commission with modifications in Decision No. C03-0670 in Docket No. 02S-315EG (Rate Case Settlement Agreement), which established the fuel GPVM Plan requirements and specific procedural requirements, Public Service filed this Application with a proposed expedited procedural schedule.

3. On January 20, 2010, we issued a Notice of the Application (Notice).  Consistent with the stipulation approved by Decision No. C04-0253 in Docket No. 03A-489EG, we shortened the notice period to ten days.  However, the Notice incorrectly allowed an additional ten days for Staff of the Colorado Public Utilities Commission (Staff) to file an intervention.  Staff filed a Notice of Intervention, Entry of Appearance, Notice Pursuant to Rule 1007(a) and Rule 1403(b) and Request for Hearing (Intervention) on February 11, 2010.  In its Intervention, Staff argues it relied on the timeline specified in the Notice and that its Intervention should therefore be considered timely filed.  The Commission finds its Notice was in error and that Staff relied on that Notice.  Therefore, the Commission shall treat Staff’s intervention as timely filed and therefore of right.

4. The parties in this proceeding are Public Service and Staff.

5. In order to maintain the expedited procedural schedule, the Commission will require Staff to file its answer testimony no later than February 25, 2010.

6. Public Service filed, as Appendix C to its Application, the Direct Testimony of Mr. Curtis C. Dallinger, Director, Gas Resource Planning for Xcel Energy Services, Inc., in support of the Company’s 2010-2011 Electric Department GPVM.

7. Public Service’s Application also contains three appendices.  Public Service filed these appendices in both public versions and versions it claims should be afforded highly confidential treatment.  These appendices are identified as Appendix A, Appendix B, and Appendix D, respectively.  Public Service did not file a separate motion seeking extraordinary protection for these documents, as required by Rule 1100(a)(III) of the Commission’s Rules of Practice and Procedure, 4 Code of Colorado Regulations (CCR) 723-1.

8. Public Service purchases natural gas to fuel electric generation facilities which it owns.  In addition, Public Service has entered into tolling contracts requiring Public Service to supply natural gas to electric generation facilities that are owned by third parties and that are used to supply electricity to Public Service.  The GPVM Plan at issue in this docket addresses the purchase of natural gas used to fuel electric generation.

9. Public Service filed the Application pursuant to the Rate Case Settlement Agreement.  In approving the Rate Case Settlement Agreement, the Commission approved Public Service’s Energy Cost Adjustment proposal, which included fuel GPVM Plan procedures designed to reduce the impact of market price swings on consumers.  The approved procedures contained in the Rate Case Settlement Agreement require Public Service to submit its Electric Department Fuel GPVM Plan to the Commission for pre-approval under a highly expedited procedural schedule.

10. As stated in the Application, and consistent with the Rate Case Settlement Agreement, Public Service is not requesting that we approve the precise hedging instruments to be employed at various gas price levels as contained in Public Service’s proposed implementation plan.  Rather, it requests approval of a general hedging strategy with overall bounds.

11. For the Electric Department’s Gas Purchase Year May 1, 2010 through April 30, 2011, the GPVM Plan includes:  (a) the hedging strategy and implementation plan for the 2010-2011 hedging period; (b) the proposed quantity of gas to be hedged; (c) the timing of the hedges; (d) the types of hedging instruments that the Company intends to use in implementing the proposed hedging plan; (e) the floor price for determining the costs related to the gas hedging cost cap; (f) and the maximum hedging costs.  The hedging strategy and its terms are in part highly confidential and are explained in detail in the GPVM Plan as set forth in the three appendices, submitted as both public and highly confidential versions.  In addition, the GPVM Plan is explained in, and the Application is supported by, the testimony of Mr. Dallinger.  

12. Public Service seeks extraordinary protection for information it has filed contemporaneously as Highly Confidential Appendix A, Highly Confidential Appendix B, and Highly Confidential Appendix D to the Application.  Public Service requests access to this highly confidential information be restricted to the Commissioners, their Staff, the employees of the Office of Consumer Counsel (OCC), and the attorneys general representing the Commission, its Staff, and the OCC.  Highly Confidential Appendix A is the GPVM Plan for Public Service’s Electric Department for the Hedging Period commencing on May 1, 2010.  Highly Confidential Appendix B is the Approval Form for the 2010 to 2011 GPVM Plan, which sets forth the specific activity for which  Public Service requests Commission approval.  Highly Confidential Appendix D provides supporting data setting forth the Electric Department’s forecasted electric generation fuel requirements for the period, including the Company’s gas price forecast, coal price forecast, and the expected quantity of gas to be burned in power plants owned or supplied by the Company during the year.

13. Public Service represents that the information in Highly Confidential Appendices A and B is extremely competitively sensitive and if it were disclosed to other persons participating in the gas hedging market, its ability to pay reasonable prices for the hedging instruments it acquires would be seriously jeopardized.  Public Service also explained the release of information in Appendix D could provide sellers of fuel to the Company important information about the Company’s operations that would allow sellers to alter their prices upward.

14. We agree with Public Service that Highly Confidential Appendices A, B, and D include information that is competitively sensitive and, if not restricted as highly confidential, the information could possibly be used by Public Service’s suppliers to increase their prices at certain times and therefore cause harm to customers.

15. Despite the merits of Public Service’s claim of highly confidential treatment, the Commission remains unconvinced by Public Service’s Rule 1100(b)(IV), 4 CCR 723-1, argument, which this Commission also rejected in Decision No. C09-0176.  Rule 1100(b)(IV) ensures specific information afforded extraordinary protection in one proceeding will automatically receive the same treatment in a future proceeding unless the Commission orders otherwise.  Public Service argues that, because extraordinary protection was accorded to similar information presented in its 2008 GVPM Plan filing, the categorically similar information contained in the highly confidential appendices already enjoys extraordinary protection.  We rejected an identical argument in Decision No. C09-0176, where we stated, 

Public Service’s claim is flawed because the information is different – it is not the same information that received extraordinary protection in a prior docket but rather is information updated to reflect the time period at issue in the instant Application.  Public Service should have followed all of the requirements of [Rule 1100(a)(III), 4 CCR 723-1,] with respect to its highly confidential versions of Appendices A, B, and D.

Decision No. C09-0176, mailed on February 20, 2009, ¶ 20.  The same reasoning applies here.  Once again, Public Service should comply with Rule 1100(a)(III), 4 CCR 723, when it seeks highly confidential treatment.

16. Based on our review of the record in this matter, the Commission will set this matter for hearing on an expedited schedule.

II. ORDER
A. The Commission Orders That:

1. The request by Public Service Company of Colorado (Public Service) to treat the non-public versions of Appendices A, B, and D as highly confidential is granted.

2. Access to the confidential information contained in Highly Confidential Appendices A, B, and D of the 2010-2011 Electric Department Gas Price Volatility Mitigation (GPVM) Plan is limited to Commissioners, Commission Staff, and those entities’ respective attorneys, subject to the conditions set forth below.

3. To have access to the types of documents and information protected by this Order, attorneys employed by the Colorado Office of the Attorney General must represent the Commission or Commission Staff in this proceeding and must have signed, served, and filed with the Commission the Nondisclosure Agreement Relating to Highly Confidential Information that is attached to this Order as Appendix A.

4. To have access to the types of documents and information protected by this Order, members of the Commission Staff must have signed and have on file with the Commission a current annual nondisclosure agreement in accordance with Rule 1100(g) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

5. Commission Staff’s intervention of right is accepted.  Commission Staff shall file its testimony on or before February 25, 2010.

6. The Application filed by Public Service for approval of its GPVM Plan for the period of May 1, 2010 through April 30, 2011, is set for hearing.

7. The hearing will be held as follows:

DATE:

March 11, 2010

TIME:

9:00 a.m.
PLACE:
Commission Hearing Room A


1560 Broadway, Suite 250


Denver, Colorado

8. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
February 18, 2010.
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