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I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of a Petition for Declaratory Order filed on August 13, 2009, by Peter Evans and Robert Plimpton (Petitioners) seeking a declaratory order regarding whether pedal rickshaw tricycles with electric assist motors are “motor vehicles” pursuant to § 40-10-101(3), C.R.S., subject to the Commission’s jurisdiction when utilized by a motor vehicle carrier or common carrier.

2. The Commission noticed this petition to all interested persons, firms, and corporations pursuant to § 40-6-108(2), C.R.S., on August 31, 2009.

3. No petition to intervene or otherwise participate in this proceeding has been filed.  This proceeding is therefore uncontested and may therefore be determined without a hearing, pursuant to § 40-6-109(5), C.R.S.

B. Factual Background

4. The vehicles at issue in this petition are known as pedicab rickshaws.  The specific models identified by Petitioners are pedal tricycles with attached 500 watt electric motors intended to assist the operator of the vehicle.  The pedicab rickshaws are primarily propelled through human kinetic energy, with a supplemental source of electrical energy.

5. The pedicab rickshaws at issue in this petition are classified as “electrical assisted bicycles.”  An “electrical assisted bicycle” is defined as “a vehicle having two tandem wheels or two parallel wheels and one forward wheel, fully operable pedals, an electric motor not exceeding seven hundred fifty watts of power, and a top motor-powered speed of twenty miles per hour.”  § 42-1-102(28.5), C.R.S.

6. Petitioners intend to have these pedicab rickshaws utilized for the indiscriminate acceptance and carrying of passengers over short distances for compensation.  It is expected that the transportation service will be provided over public highways.

C. Discussion

7. The Commission has jurisdiction over persons operating as motor vehicle carriers for the transportation of passengers upon the public highways of this state.  See §§ 40‑10‑102, 40‑10‑104, C.R.S.  Therefore, there are several defined terms in the Public Utilities Law that inform our analysis.

8. A “common carrier” is defined at § 40-1-102(3), C.R.S., as follows:

(3) (a) "Common carrier" means:
(I)
Every person directly or indirectly affording a means of transportation, or any service or facility in connection therewith, within this state by motor vehicle, aircraft, or other vehicle whatever by indiscriminately accepting and carrying for compensation passengers between fixed points or over established routes or otherwise and includes lessees, trustees, or receivers thereof, whether appointed by a court or otherwise; and
(II)
Every person affording a means of transportation within this state by railroad by indiscriminately accepting and carrying for compensation passengers or property.
(b)
"Common carrier" does not include a ridesharing arrangement, as defined in section 39-22-509(1)(a)(II), C.R.S., or a motor vehicle carrier exempt from regulation as a public utility, as defined in section 40-16-101(4).
9. A “motor vehicle carrier” is defined at § 40-10-101(4), C.R.S., as follows:

(4) (a)
"Motor vehicle carrier" means every person, lessee, trustee, receiver, or trustee appointed by any court whatsoever owning, controlling, operating, or managing any motor vehicle used in serving the public in the business of the transportation of persons for compensation as a common carrier over any public highway between fixed points or over established routes or otherwise, whether such business or transportation is engaged in or transacted by contract or otherwise; except that the term "motor vehicle carrier" does not include a ridesharing arrangement, as defined in section 39-22-509(1)(a)(II), C.R.S., or a motor vehicle carrier exempt from regulation as a public utility, as defined in section 40‑16-101(4).
(b)
The fact that any such person carries on his operations either in whole or in part between substantially fixed points or over established routes, or under contracts with more than one person, or by making repeated or periodical trips shall be prima facie evidence that such person is a motor vehicle carrier and subject to the provisions of this article.
10. Finally, § 40-10-101(3), C.R.S., defines “motor vehicle” as “any automobile, truck, motor bus, or other self-propelled vehicle or any trailer drawn thereby, excluding vehicles operated upon fixed rails and excluding amusement rides.”

11. Given the nature of the business to be provided using Petitioners’ pedicab rickshaws is one involving the transportation of passengers for compensation over public highways by a motor carrier not exempt under article 16 of title 40 of the Colorado Revised Statutes from regulation as a public utility, this business would fall within the Commission’s jurisdiction if the pedicab rickshaws are “motor vehicles.”
12. To qualify as a “motor vehicle” under § 40-10-101(3), C.R.S., the pedicab rickshaws would need to be classified as a “self-propelled vehicle.”  Clearly, electrical assisted bicycles are not solely self-propelled.  Further, electrical assisted bicycles are primarily propelled through human kinetic energy and not a motor.  They also are defined in conjunction with “other human-powered vehicles” for purposes of registration with the Colorado Department of Revenue.  See § 42‑3‑103(1)(b)(I), C.R.S.; see also § 42-4-710(3), C.R.S.  (“No person shall drive any vehicle other than a bicycle, electric [sic] assisted bicycle, or any other human-powered vehicle upon a sidewalk or sidewalk area . . .”).  Finally, due to the limited vicinity within which the pedicab rickshaws would operate and the absence of any common carrier intervenor opposing this petition, the Commission finds that regulation is not necessary to protect the public interest.  Therefore, the Commission finds and declares that electrical assisted bicycles, as defined in § 42‑1‑102(28.5), C.R.S., are not motor vehicles subject to the Commission’s jurisdiction if operated in the provision of passenger transportation for compensation as contemplated by Petitioners.  

13. Electrical assisted bicycles may, however, be subject to local regulation.  According to § 42‑4-111(1)(h), C.R.S., local governments have authority, “under their jurisdiction and within the reasonable exercise of the police power,” to regulate the operation of electrical assisted bicycles, including registration and licensing requirements.  Petitioners are advised to research applicable local ordinances in Denver and Boulder and to fully comply with existing applicable regulations.

II. ORDER
A. The Commission Orders That:

1. Pedicab rickshaws that fall within the definition of “electrical assisted bicycles,” set forth at § 42‑1‑102(28.5), C.R.S., are not “motor vehicles” as defined at § 40-10-101(3), C.R.S., and therefore cannot be operated by a “motor vehicle carrier” or “common carrier” as those terms are used in the Public Utilities Law.

2. The Commission declares that it does not have jurisdiction over the operations described in the Petition for Declaratory Order filed by Peter Evans and Robert Plimpton so long as those operations are conducted using pedicab rickshaws that fall within the definition of “electrical assisted bicycles,” as set forth at § 42‑1‑102(28.5), C.R.S.
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
September 30, 2009.
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