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I. BY THE COMMISSION

A. Statement 

1. This matter comes before the Commission for consideration of applications for rehearing, reargument, or reconsideration (RRR Applications) to Decision No. C09-1446 (Order Addressing Phase I and ECA Issues) filed by Public Service Company of Colorado (Public Service or Company), Staff of the Colorado Public Utilities Commission (Staff), the Colorado Office of Consumer Counsel (OCC), Federal Executive Agencies (FEA), and Ms. Leslie Glustrom.  Being fully advised in the matter and consistent with the discussion below, we grant the RRR Applications in part, and deny in part.


B.
Background

2. On May 1, 2009, Public Service filed Advice Letter No. 1535-Electric.  In this filing, Public Service sought approval to increase rates by $293,767,033 over existing rates, and $180,201,185 over the rates proposed in the Settlement Agreement approved in Docket No. 08S-520E.

3. The Commission set the proposed tariff pages for a hearing pursuant to § 40-6-111(1), C.R.S., and suspended their effective date for 120 days from the proposed effective date, through October 3, 2009.  See Decision No. C09-0512, mailed May 13, 2009.  The proposed effective date was further suspended until April 1, 2010.  See Decision No. C09-1427, mailed December 18, 2009.  The Commission also bifurcated the hearings in this case, splitting the hearing dates and holding the evidentiary hearings on Phase I and Electric Commodity Adjustment (ECA) issues first.  The evidentiary hearing on Phase I and ECA issues was held on October 26, 2009, through November 4, 2009.

4. Pursuant to Decision No. C09-1284, the parties filed their statements of position on November 16, 2009.  Public Service filed the Settlement Agreement (Settlement) on November 18, 2009, in which Staff, CEC, and Energy Outreach Colorado (EOC) joined.  Certain intervening parties filed supplemental statements of position on November 23, 2009.

5. The Commission held deliberation meetings on December 1, 2009, and December 3, 2009.

6. In Decision No. C09-1413, the Commission reopened the evidentiary record for the sole purpose of addressing issues related to the status of bringing Comanche 3 online.  The Commission held a supplemental evidentiary hearing and deliberation session on December 22, 2009.

7. Decision No. C09-1446, addressing Phase I and ECA issues in this docket, was mailed on December 24, 2009.  The Decision authorized a revenue requirement increase of $66,954,536, representing the identified revenue requirement of $128,318,889 less $61,364,353 for Comanche 3.  In addition, the Decision partially approved the Settlement and required Public Service to file a certificate of public convenience and necessity (CPCN) application for SmartGridCity.
 

8. The RRR Applications were filed on January 13, 2010.

C.
Public Service’s RRR Application

1. Reach Forward on the Distribution Facility Revenue Requirement

9. Public Service requests that the Commission reverse its decision to cut off the reach forward on distribution revenue requirement at June 30, 2009.  The Company argues the Commission inappropriately characterized the Settlement as a Joint Statement of Position.  As a result, the Company believes this Commission should not alter the reach forward through 2010 as proposed in the Settlement, because that proposal reflects the give and take nature of settlement negotiation.  However, Public Service recognizes that the Commission may consider all facts in the case and may look beyond the Settlement in making its determinations.

10. The Commission recognizes the Settlement was filed after the conclusion of hearings and represented a minority of parties in the case.  The Commission properly categorized the Settlement as akin to a Joint Statement of Position by the settling parties.  As such, the Commission took both the Settlement and the evidentiary record into consideration.  The Commission, as it explained in Decision No. C09-1446, was concerned about the timing mismatch of revenues, expenses, and rate base in the Settlement and decided the reach forward of distribution revenue requirement through 2010 was excessive.  Restricting the reach forward to June 30, 2009 was a reasonable approach to put more balance in the effective test year.
  Public Service’s RRR Application on this issue makes no new arguments.  Therefore we deny the RRR Application on this issue.

2. Inclusion of Interest Payments on Long Term Debt in Cash Working Capital

11. In Decision No. C09-1446, the Commission changed its calculation of Cash Working Capital (CWC) by including long-term debt interest payments.  See Decision No. C09-1446, ¶ 58.

12. In its RRR Application, Public Service alleges the Commission did not articulate any new policy, ratemaking principle, or changed circumstances that would indicate a basis for changing how long-term debt interest is treated.  Public Service argues the Commission has simply changed its mind without sufficient reasoning, and points to Colorado Supreme Court cases recognizing that consistency in administrative rulings is essential and stating previous rulings should be given great weight.

13. In adopting this change in the CWC calculation, the Commission was persuaded by arguments raised by the OCC.  However, Public Service asserts the OCC’s Statement of Position took the Commission’s previous rulings out of context with respect to the three axioms of what should be included in CWC.  It states all capital items were excluded from the calculation and makes the assertion that dividends should now be included.

14. In paragraph 61 of Decision No. C09-1446 the Commission invited Public Service to address the change in CWC calculation, particularly regarding inclusion of dividend payments, in its RRR Application.  Public Service now asserts that a more thorough look at the record in I&S Docket No. 1640 clarifies the reasoning behind the Commission’s decision to exclude interest on long-term debt from CWC.  In that docket, the Commission chose to take the view that only cash needed to fund operating expenses should be included in CWC and that items such as depreciation and capital-related items such as dividends and interest on long term debt should be excluded.  The Commission stated that payments to shareholders and bondholders are not operating expenses per se, but are paid out of operating earnings. The Commission concluded there was therefore no reason to include them in CWC calculations.

15. This issue is one that requires careful judgment and analysis regarding previous Commission rulings on this matter.  Public Service’s RRR Application added additional detail to its argument.  We therefore grant their request for reargument on this issue.  We direct parties to file briefs on this issue within three weeks following the effective date from this order, followed by reply briefs two weeks after the due date for initial briefs.  We invite parties to address the issue of the inclusion of capital-related items such as interest on long term debt and dividends being included or excluded from the calculation of CWC.

3. The Need for a Certificate of Public Convenience and Necessity for SmartGridCity

In the Order Addressing Phase I and ECA issues, the Commission agreed with the City of Boulder (Boulder), Ms. Glustrom, ArapaHope Community Team, and others that a CPCN for SmartGridCity was necessary.
  The Commission found that SmartGridCity was not “in the 

16. ordinary course of business” as that term was used in § 40-5-101(1), C.R.S., because of its cost and magnitude; its uniqueness, including the fact that many of the technologies are being deployed for the first time; and the existence of elaborate financing and intellectual property arrangements.  The Commission further found that SmartGridCity was not simply a distribution project and that rule-based exceptions to the CPCN requirement did not apply.  
17. In its RRR Application, Public Service argues that the Commission should reverse its decision requiring a CPCN for SmartGridCity.  In the alternative, Public Service urges the Commission to clarify that its ruling was based on the unique circumstances of SmartGridCity, that the scope of that ruling is limited, and does not set forth any rules of general applicability.

18. Public Service states that it did not believe that it was necessary to obtain a CPCN for SmartGridCity because the project only involves upgrades of the existing distribution system in Boulder and not an extension of that system to serve new customers in a new service territory.  The Company also argues that the Commission did not address the preliminary issues of whether SmartGridCity even involves construction of “new facility, plant, or system” or an “extension of facility, plant, or system” for which a CPCN is required by § 40-5-101(1), C.R.S.  Public Service believes that SmartGridCity does not fit into either category.  

19. Public Service acknowledges that SmartGridCity does not fit neatly into the definition of “distribution facility” or “distribution extension.”  Nevertheless, Public Service argues that the unique aspects of SmartGridCity do not independently require a CPCN.  For example, Public Service argues that while software may be accounted for as general plant, it is not plant in the typical sense of the term.  Public Service acknowledges that SmartGridCity has the potential to increase demand-side management capabilities for the Company, but argues that this alone does not require a CPCN.  Public Service also points to Rule 3207(a) of the Commission’s Rules Regulating Electric Utilities, 4 Code of Colorado Regulations (CCR) 723-3, which provides that expansion of distribution facilities is deemed to occur in the ordinary course of business and shall not require a CPCN.  The Company argues that SmartGridCity falls within this exemption.

20. Public Service finally states that if the Commission wishes to explore technical or other issues relating to SmartGridCity on a more in-depth basis, it can do so in an investigatory or a miscellaneous docket.

21. In the alternative, Public Service urges the Commission to clarify the scope of its ruling on this issue.  Public Service states it is concerned this ruling could stifle more limited deployments of updated or innovative technology in the future.  The Company requests that the Commission clarify that its ruling was based on unique circumstances of SmartGridCity and that the Commission did not intend to set forth any rules of general applicability. 

22. We find SmartGridCity involves the construction of “new facility, plant, or system” or an “extension of facility, plant, or system” for which a CPCN is required pursuant to § 40-5-101(1), C.R.S.  In our view, it is not, as Public Service contends, a simple upgrading of the existing distribution system in Boulder.  For example, SmartGridCity may require laying of fiber next to existing distribution cables.
  In addition, the project is unique and many technologies are being deployed for the first time.  We also disagree with Public Service that an “extension” of a facility, plant, or system can be only in the geographic sense and not in the sense of increased capability or other qualitative differences.

23. The Commission also must ensure that the expenses related to SmartGridCity are prudent, in the public interest, and justified by the benefits of the project.  We find a CPCN proceeding, which is adjudicatory in nature, is a more appropriate forum to explore these matters than an investigatory or a miscellaneous docket.  In the CPCN proceeding, we intend to conduct a more in-depth exploration of these issues. 

24. On the other hand, we clarify that the size and magnitude of SmartGridCity were the primary factors that led us to conclude that a CPCN is required for SmartGridCity.  We did not intend to establish any rules of general applicability for all pilot or demonstration projects, and we certainly did not intend to stifle deployment of updated or innovative technology in the future.  On the contrary, we support innovation and the smart grid concept.  Finally, we remind Public Service that if it is unsure whether a CPCN is required for a particular project, it can file a petition for declaratory ruling.  

25. Public Service’s RRR Application is therefore denied on this issue.

B. Staff of the Commission’s RRR Application

1. ECA Prudency Reviews

26. Staff asks the Commission to order Public Service to file ECA prudency reviews on August 1 of each year.  The Commission denied Staff’s initial request for ECA prudency reviews, pointing to a working group at the Commission that is investigating some of these issues.  In its RRR Application, Staff states it is unclear whether that group is addressing these issues and what timetable it is working under.  Staff contends Public Service is now no longer required to file prudency reviews and for such a large revenue item that is ill-advised.

27. We grant Staff’s RRR Application on this issue.  Prudency reviews of the ECA are a useful forum for Staff to ascertain whether ECA rates are just and reasonable.  Rather than wait for the working group to complete its work, it would be best to add certainty to the timing of the process and approve Staff’s request for a prudency review requirement.

2. Renewal of the Purchased Power Capacity Cost Adjustment

28. Staff requests RRR on the issue of the Purchased Power Capacity Cost Adjustment (PCCA).  The current PCCA expires when final Comanche 3 rates go into effect.  In its case, Staff asked that the Commission order Public Service to extend the PCCA.  Staff states that no party opposed the request, and that the Commission’s decision was silent on the issue.  Staff asks that the Commission clarify the decision by requiring Public Service to file a new PCCA tariff on not less than one day’s notice.

29. We agree with Staff and grant its request for clarification.  The PCCA shall be extended as proposed by Staff.

C. The Office of Consumer Counsel’s RRR Application

1. Imputed Debt and Capital Structure

The OCC asks the Commission to address whether future resource planning bid evaluation criteria need to include the associated cost of imputed debt from purchase power contracts.  The Rate of Return portion of the Phase I Decision did not address the OCC’s proposal advocated by Mr. Shafer.  Mr. Shafer argued that if the Commission did not make an adjustment to the Company’s capital structure, then the Commission should require Public Service to propose a method to account for the additional costs associated from the imputed debt associated with purchased power agreements as part of its bid evaluation process in the Company’s next Electric Resource Planning (ERP) Phase I filing.  The imputed debt issue was 

30. raised by the OCC in Public Service’s 2007 ERP case.  However, the Commission deferred this issue to a future Phase I revenue requirement case when it stated,

The rationale for examining a financial issue such as imputed debt in a revenue requirement/ratemaking proceeding is that all the moving parts of the issue will be examined at the same time, including the impact on the Company’s financial health as well as the impact on ratepayers.

Decision No. C08-0929, ¶ 146.

31. The OCC points out that it correctly raised the issue in the instant proceeding as did Public Service witness Tyson in his Phase I testimony. 

32. We carefully reviewed the parties’ positions on the appropriate Public Service Capital Structure and the record in this case.  In this docket we adopted the proposed Settlement’s Capital Structure as part of our rulings.  In its RRR Application, the OCC raises no new arguments or rationale regarding this issue that were not already in the record.  Therefore, we deny the OCC’s request for RRR on this issue.  However, we do invite the OCC to raise this issue again in Public Service’s next Phase I rate case. 

2. Revenue Lag Days and Cash Working Capital

33. The OCC argues the Commission should reconsider its decision against using OCC’s revenue lag days in calculating Public Service’s Cash Working Capital.  The OCC does not dispute Public Service’s lead-lag study.  Rather, the OCC argues the Commission should impute revenue lag days to Public Service’s non-residential customers because Public Service has chosen to violate its tariff to the detriment of customers who pay their bills on time.

34. The OCC has not provided any new rationale or new facts as a basis for reconsideration of the Phase I decision.  The Commission thoroughly addressed the matter of revenue lag days and the matter of late payment fees across customer classes during the Phase I deliberations and the Phase I decision.  Further, this matter was adequately vetted in testimony and at the hearings.  Therefore, we deny the RRR Application on this issue raised by the OCC.

3. Exclusion of Dividend Payments and Cash Working Capital

35. The OCC requests clarification of paragraph 61 of the Phase I Decision.  The OCC questions whether the Commission intends to re-open the evidentiary record on the issue of including dividend payments in the calculation of Cash Working Capital. 

36. Related to the discussion of Public Service’s RRR Application above, we have decided to take reargument on the issue of whether interest payments on long-term debt and dividend payments are properly included in the calculation of CWC.  The OCC may present its case in briefs and reply briefs consistent with the discussion above. 

4. Residential Late Payment Fees

37. The OCC contends the Commission should reconsider its decision regarding the disposition of residential late payment fees as it relates to Public Service’s revenue requirement and should address the tax benefits of any contribution ordered by the Commission.  The OCC states these fees increased Public Service’s cost of service by $4 million, in order to remit the estimated amount of the residential late payment fee to EOC.  Also, the OCC argues Public Service should be required to itemize the amount of each customer’s contribution to EOC, so that each customer can appropriately deduct that amount on state and federal income tax returns.

38. In its decision, the Commission maintained the status quo by accepting the Settlement’s treatment of late payment fees and donations to EOC.  The OCC has not provided any new rationale or new facts as a basis for reconsideration of the Phase I decision.  The Commission thoroughly addressed the matter of residential late payment fees during the Phase I deliberations.  Therefore, we deny the OCC’s RRR Application on these two points.

5. Rate Case Expense Tracker

39. The OCC requests that the Commission address Public Service’s proposed rate case expense cost tracker.  The OCC seeks clarification of Paragraph 129 of the Phase I Decision.  In that paragraph, we rejected the OCC’s request for sharing of rate case expenses between shareholders and customers, but accepted the OCC’s proposal that rate case expenses be amortized over three years rather than two years.  The OCC now argues the Commission did not state whether it accepts Public Service’s request for a cost tracker for rate case expenses, or whether it accepts the OCC’s request for no cost tracker.  The OCC recommends the Commission eliminate the rate case expense tracker, because eliminating the tracker incentivizes the utility to control rate case costs.

40. In its decision the Commission stated, “[w]e find recovery of rate case expenses to be a normal and legitimate activity for a regulated utility.”  Decision No. C09-1446, ¶ 129.  Thus, we require the Company to amortize and track the approved amount -- $2.6 million -- over the designated period of three years to ensure no more or no less than the Commission-approved amount is collected from ratepayers.

41. We do not find the OCC’s arguments compelling on this issue.  Therefore, we deny the OCC’s RRR Application on this issue.

6. ECA Display Advertisement

42. The OCC believes the newspaper notice for the ECA should be a display advertisement rather than an advertisement placed in the Legal Notice section.  The ECA portion of the Phase I Decision is silent on the OCC’s proposal.  At the end of deliberations on ECA issues, the Commission noted that any issue not specifically discussed at the deliberation meeting was rejected by the Commission.  The OCC believes a display advertisement in the main body of a print newspaper is superior to the legal notice section because more customers will have a better chance of seeing and reading the information contained in the display ad.

43. Because the Commission maintained quarterly ECA updates, the display ad issue is not as pressing as it may have once appeared to the OCC.  This advertisement also represents additional expense to Public Service and, ultimately, to the ratepayers.  Finally, with the decline in newspaper readership, the value of such an advertisement has been diminished.  Therefore, we deny OCC’s RRR Application on this issue.

D. Federal Executive Agencies’ RRR Application

44.  FEA requests RRR with respect to the ruling modifying the General Rate Schedule Adjustment (GRSA), which established a phased-in GRSA to take into account the delay in Comanche 3.  FEA believes that the complete record in this case supports a downward adjustment for Comanche 3 equal to $81,374,058 rather than the $61,364,343 proposed by the Company and filed with the Commission on December 17, 2009.  According to FEA, Public Service’s proposal, which was relied upon by the Commission in the Order, fails to include impacts associated with the rate base and income tax impacts of the delay in the in-service date of Comanche 3. 

45. The Commission held a hearing regarding Public Service’s proposal to adjust the GRSA on December 22, 2009.  At that hearing, parties presented testimony and arguments regarding Public Service’s proposal.  Those arguments focused primarily on Public Service’s definition of the “in service” date.   At this hearing FEA did not argue nor did they provide a witness to dispute the calculation of the GRSA which would reflect the delay in service date for Comanche 3.  In fact, no party took issue with the calculations or financial impact of the proposed adjustments.

46. We have analyzed FEA’s arguments and the worksheets provided by Public Service to support its phased-in GRSA.  We believe Public Service made the appropriate adjustments to remove the revenue requirement impacts of the delay in the in-service date of Comanche 3.  We therefore deny FEA’s RRR Application on this issue.

E. Ms. Leslie Glustrom’s RRR Application

1. Determinations on Motions to Strike

47. Ms. Glustrom requests that the Commission reconsider the decisions on the Motions to Strike and recognize that citizen intervenors were not mounting an improper collateral attack on the CPCN for Comanche 3 but were rather challenging recovery of the 2010 operating costs for Comanche 3 or were challenging the prudence of cost recovery under Rule 3613(d) of the Commission’s Rules Regulating Public Utilities, 4 CCR 723-3 (Rule 3613(d)). She asserts that information on coal costs and supply constraints was relevant to considerations regarding the structure of the ECA as well as the prudence challenge of cost recovery for the Comanche 3 coal plant under Rule 3613(d).  In addition, Ms. Glustrom requests that the Commission reverse the decision in paragraph 35 of Decision No. C09-1446, which allowed Public Service to withdraw testimony related to fuel supplies and costs and whether the Comanche 3 coal plant is needed to meet retail load in 2010.

48. In support of her RRR Application on this issue, Ms. Glustrom reiterates arguments she raised at hearing and in her response to the Motions to Strike.  The Commission remains unconvinced by these arguments.  Therefore, the Commission will deny Ms. Glustrom’s RRR Application on this issue.

2. Exclusion of Rule 3613(d) Arguments

49. Ms. Glustrom contends the Commission improperly excluded all arguments made under Rule 3613(d) over the course of the hearing.  Ms. Glustrom believes the Commission should allow Rule 3613(d) arguments or, in the alternative, should separately consider her excess capacity arguments related to bringing Comanche 3 online.  

50. Decision No. C09-1446 does not assume all of Ms. Glustrom’s excess capacity arguments are Rule 3613(d) challenges, but it does recognize some intervenors raised excess capacity arguments in the context of Rule 3613(d).  Further, Decision No. C09-1446 does not exclude all Rule 3613(d) arguments.  In fact, it explicitly acknowledged that other Rule 3613(d) arguments, such as those related to environmental litigation costs, could properly proceed.  See Decision No. 09C-1446, n.4.

51. Because Decision No. C09-1446 neither excluded all Rule 3613(d) arguments, nor inappropriately conflated those arguments, the Commission will deny Ms. Glustrom’s RRR Application as to this issue. 

3. Clarification of Footnote Four

52. Ms. Glustrom requests that the Commission clarify what it means by footnote 4 on page 13 of Decision No. C09-1446.  Ms. Glustrom seems to believe the Commission has excluded all Rule 3613(d) arguments and therefore believes footnote 4 is confusing.  Footnote 4 states, “[w]hile the Commission finds this particular 3613(d) capacity argument to be improper and excludable, it declines to exclude other 3613(d) arguments, which it believes are properly presented.”  The Commission grants Ms. Glustrom’s RRR Application on this issue and seeks to provide clarification.

53. The Commission believes a significant portion of the confusion regarding the treatment of Rule 3613(d) arguments in Decision No. C09-1446 may stem from a misstatement contained in Paragraph 30 of the Decision.  Paragraph 30 states, “arguments attacking the prudency of building Comanche 3 are not relevant to this rate-setting proceeding.”  Using the word “prudency” in the Decision, which is a key term in the text of Rule 3613(d), may have led to significant confusion regarding the Commission’s treatment of Rule 3613(d) arguments.  The Commission will therefore change this portion of Paragraph 30 to state, “arguments attacking the issuance of a CPCN for Comanche 3 are not relevant in this rate-setting proceeding.”

In addition, the Commission believes parties may benefit from some additional explanation regarding the Commission’s understanding of the scope and applicability of Rule 3613(d).  Rule 3613(d) applies when a utility is seeking to recover investments or expenses associated with new resources subject to a Commission-approved resource plan.
  Rule 3613(d) 

54. states, “A Commission decision specifically approving the components of a utility’s [resource] plan creates a presumption that utility actions consistent with that approval are prudent.”  In other words, if a utility undertakes investments or incurs costs as a result of following the plan set forth in a Commission-approved resource plan, the utility enjoys a presumption that its actions were prudent and that cost recovery is appropriate.  

55. When the utility comes to the Commission seeking cost recovery for such an investment in a rate-setting proceeding, it must present a prima facie case that it has complied with the Commission-approved resource plan in undertaking the investment.  See Rule 3613(d)(I)(A).  When the utility presents such a prima facie case, the burden is then shifted to an intervenor arguing against cost recovery.  See Rule 3613(d)(I)(B).  In order to overcome the presumption of prudency in favor of the utility, the intervenor must show either:  (1) contrary to the utility’s representations, it did not, in fact, comply with a Commission-approved resource plan; or (2) “due to changed circumstances timely known to the utility or that should have been known to a prudent person, the utility’s actions were not proper.”  Id.  
56. A number of intervenors in this Docket purported to make such “changed circumstances” arguments.  Appropriate “changed circumstances” arguments will not re-litigate a CPCN proceeding or an approved resource plan.  Rather, to appropriately raise a “changed circumstances” argument, a party must present substantial and compelling evidence that, at the time the investment was made, the utility knew or should have known that some circumstance had changed so significantly as to render consistency with the resource plan improper.  Based upon the lead time involved in building a generation plant, there is no expectation that the load forecast will not change during the lengthy construction schedule.  Arguments about changes in load forecasts will not overcome the presumption of prudence.
57. Rule 3613(d) sets forth the standards and burdens associated with such arguments.  Mere invocation of the rule is insufficient to convince the Commission that cost recovery is improper.  Nor will the Commission entertain arguments that seek to challenge the issuance of a CPCN or the approval of a resource plan, even if they are repackaged as Rule 3613(d) prudence arguments.  A successful Rule 3613(d) challenge would, at a minimum, present significant evidence about a change in circumstances after the resource plan was approved, but before the investment was undertaken, as well as compelling evidence supporting an argument that the utility knew or should have known about that change in circumstances.  
4. Motion Requesting Withdrawal of Chairman Binz

58. To ensure a full record, Ms. Glustrom requests that the Commission provide a written decision on the Motion Requesting Withdrawal of Chairman Binz from Decisions Related to Comanche 3.  The Commission orally ruled on Ms. Glustrom’s Motion during the Phase I hearings, on October 26, 2009.  However, the Commission failed to include a discussion of the disposition of the Motion in Decision No. C09-1446 or any other written decision.  We therefore address the Motion here.

59. On October 13, 2009, Ms. Glustrom filed a Motion Requesting Withdrawal of Chairman Binz from Decisions Related to the Unit 3 Coal Plant (Withdrawal Motion).  In the Withdrawal Motion, Ms. Glustrom cited to an opinion column authored by Chairman Binz that appeared in the June 21, 2009, Pueblo Chieftain.  In this column, Chairman Binz expressed his opinion on the validity of the Commission’s decisions regarding Comanche 3 in Docket No. 08S-520E.  In her Withdrawal Motion, Ms. Glustrom argued this column is evidence Chairman Binz had inappropriately pre-judged the issue of cost recovery for Comanche 3, as relevant to this proceeding.  She argued that, as a result, Chairman Binz should withdraw from the Phase I proceedings, consistent with Rule 1108(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.

60. According to the Colorado Supreme Court, 
a decision maker is not disqualified on due process grounds simply for having taken a position, even in public, on a policy issue related to the dispute, if there is no showing that the decision maker is incapable of judging the particular controversy fairly on the basis of its own circumstances.
Mountain States Tel. and Tel. Co. v. Public Utilities Commission, 763 P.2d 1020, 1028 (Colo. 1988).

61. On October 26, 2009, the first day of Phase I hearings, Chairman Binz stated he did not believe the column constituted evidence of bias and declined to step down.  In a separate vote, Commissioners Tarpey and Baker supported Chairman Binz’s decision.  Ms. Glustrom’s Withdrawal Motion is therefore denied.

5. Rulings on Exhibits

62. Ms. Glustrom requests the Commission reconsider its decisions on a number of exhibits offered and rejected during the Phase I Hearing.  Specifically, Ms. Glustrom argues Exhibits 87-89,
 119,
 140,
 165,
 and 168-74
 were inappropriately rejected because they contain the “reliable probative value” required by Rule 1501(a) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1.

63. In her RRR Application, Ms. Glustrom raises no new arguments in support of admission of these Exhibits.  Having fully considered these arguments at hearing, the Commission denies Ms. Glustrom’s RRR Application with regard to this issue.

6. Modification of Date in Paragraph 12

64. Ms. Glustrom requests that the Commission modify Paragraph 12 of Decision No. C09-1446 to indicate the update on the expected in-service date of Comanche 3 was filed with the Commission on December 14, 2009, rather than December 16, 2009, as stated in the Decision.

65. Ms. Glustrom is correct and we modify our original decision, changing that date from December 16, 2009, to December 14, 2009.

7. Entertainment Expenses in Future Rate Cases

66. Ms. Glustrom argues Decision No. C09‑1446 should be amended to reflect Commissioner’s Tarpey’s comment that future rate case applications should be accompanied by an assurance from Public Service that entertainment and athletic expenses, such as those excluded in this proceeding, were excluded from the rate increase request.

67. In rate cases, the standard procedure is that the utility decides what case it wants to offer to the Commission in support of an advice letter seeking a rate change.  After the case is filed, Staff and other intervenors review that evidence provided by the utility to ascertain whether the expenses in the proposed test year are just and reasonable.  We cannot direct a priori that the utility include or exclude certain expenses in its test year.  However, we wish to indicate that Public Service should be judicious in terms of the types of expenses it is requesting for ratepayer funded recovery.  To that end, we direct Public Service to carefully analyze the amounts of travel, dining, and entertainment expenses for which it is seeking rate payer reimbursement prior to the filing of its next rate case.  In that context, we grant Ms. Glustrom’s RRR Application.

8. Use of the Phrase “Fatally Flawed” in Paragraph 167

68. Ms. Glustrom requests that the Commission change the wording in Paragraph 167.  Ms. Glustrom takes issue with the phrase “fatally flawed” as used in the following sentence:  “Using data from financial reports that are not ratemaking financial reports is fatally flawed.”  Ms. Glustrom argues reports issued to the Securities and Exchange Commission (SEC), the subject of the statement in Paragraph 167, are probative and can provide an important context for evaluating Public Service’s claims regarding its financial status. 

69. We grant Ms. Glustrom’s RRR Application in order to clarify our statement.  Using SEC financial data in a rate case as evidence of the just and reasonableness of rates is not appropriate use of that evidence.  The utility, when it files a rate case, is required to use the regulatory accounts of that entity.  The accounts are based on the jurisdictionally allocated revenue requirement of the utility for Colorado retail ratepayers.  We are using regulatory accounting which is based on, but not identical to, the Generally Accepted Accounting Principles used for SEC reports.  Adjustments for interstate and wholesale businesses are excluded as well as other items deemed appropriate based on previous regulatory rulings.  SEC reports and Colorado regulatory accounting are both useful reporting schemes but for entirely different purposes.  In other words, while the reports themselves are not “fatally flawed,” reliance on their information in a rate setting proceeding, without additional context, is inappropriate.

9. Characterization of Settlement

70. Ms. Glustrom requests that the Commission replace the term “Settlement Agreement” in Decision No. C09-1446 with the term “Joint Statement of Position.”

71. The Settlement was filed as a Settlement Agreement and was titled as such.  The Commission took the liberty to characterize it as a Joint Statement of Position to express the fact that not all parties supported the Settlement.  Both terms are useful in the context of our decision and we decline to grant RRR on this issue.

10. Revenue Requirement Adjustments

72. Ms. Glustrom requests that the revenue requirement be adjusted by:  (1) reducing the Return on Equity to below 10 percent; (2) reducing the percentage of equity in the capital structure to less than 52 percent; (3) excluding the 2010 O&M expenses for the Comanche 3 other than those needed to maintain the plant in a “mothball” status; (4) excluding the Return on Rate Base for Comanche 3; (5) excluding the future investments in distribution that are not already excluded; and (6) excluding the expenses associated with SmartGridCity.

73. Ms. Glustrom has not articulated any new rationale or new facts as a basis for reconsideration of the Phase I decision.  Therefore, we deny the RRR Application on this issue.  

11. Recognition of Disconnected Customers

74. Ms. Glustrom requests Decision No. C09-1446 be modified to state that the number of disconnected customers has recently increased and to give extra consideration to the impacts of the rate increase on rate payers.

75. Decision No. C09-1446 speaks to this general topic at paragraphs 172 through 175.  We explained that this Commission has a multifaceted role in regulating utilities in front of a disparate group of stakeholders which include the utility and its various customer classes, among others.  Ms. Glustrom adds nothing new to this issue and we therefore deny the RRR Application on this issue.

12. Use of Future Test Year

76. Ms. Glustrom requests that the Commission state that Colorado does not want to pursue litigating rate increase requests based on the Future Test Year concept as the Commission and the parties have already invested too much time and money in 2009 dealing with two future test year rate increase requests.    

77. The Commission considered the entire record in this case before making its decision, and Ms. Glustrom adds no new arguments to her case in her RRR Application.  We therefore deny her request.  This Commission will not be dogmatic about what type of test year is offered by Public Service in its rate cases.  Both future and historical test years can pose challenges to intervenors and Staff, but the key is whether the proffered test year represents an appropriate relationship among revenues, expenses, and rate base in the proposed test year.  We have directed the parties to hold workshops and other informational exchanges to ensure that if Public Service files a future test year, parties will be better equipped to perform the required analysis. 

13. Reserve Margin

78. Ms. Glustrom argues the Decision should acknowledge that the Commission approved reserve margin is 16 percent and rate payers should not be required to pay for system capacity in 2010 that exceeds a 25 percent reserve margin.

79. The Commission considered the entire record in this case before making its decision, and Ms. Glustrom adds no new arguments to her case in her RRR Application.  These arguments were addressed in paragraph 174, in which the Commission stated investments are lumpy and cause reserves to rise for a period of time before demand catches up.  The RRR Application is therefore denied as to this issue.

14. Use of Coal

80. Ms. Glustrom states Decision No. C09-1446 should ensure Public Service takes steps to avoid a large increase in coal burning in 2010, either by disallowing operation of Comanche 3, or by ordering reduction or retirement of plants.  Ms. Glustrom also reasserts her suggestion that the Comanche 3 be mothballed.

81. The Commission considered the entire record in this case before making its decision, and Ms. Glustrom adds no new arguments to her case in her RRR Application.  As we have stated several times in this rate case and in Docket No. 08S-520E, we view these arguments as resource planning issues and distinct from a rate case, where the investment portfolio of Public Service has already been approved.    Ms. Glustrom’s RRR Application on this issue is therefore denied.

15. Rate Case Expenses

82. Ms. Glustrom requests that the Commission amend paragraph 129 to state that the costs of rate case filings will be split between Public Service and its ratepayers.

83. The Commission considered the entire record in this case before making its decision, and Ms. Glustrom adds no new arguments to her case in her RRR Application.  As we stated in Decision No. C09-1446, rate case expenses are legitimate expenditures for regulated companies such as Public Service.  We therefore deny RRR on this issue.

16. Cost Recovery for SmartGridCity

84. In her RRR Application, Ms. Glustrom requests that the Commission deny cost recovery for SmartGridCity until a CPCN is issued.  She states that while the Commission may have authority to grant a retroactive CPCN, it is not clear whether it has authority to allow cost recovery before approving a CPCN.  She argues it is not just and reasonable to charge ratepayers for expenses related to SmartGridCity before a CPCN is issued and that a refund in the event a CPCN is denied will be administratively difficult because some ratepayers may be disconnected in the meantime.
85. We disagree with Ms. Glustrom that the Commission cannot permit cost recovery subject to refund pending a CPCN.  Ms. Glustrom points to no authority supporting that proposition.  The decision to require a CPCN for SmartGridCity while permitting cost recovery subject to refund was a balance of several competing legal and policy objectives: compliance with § 40-5-101, C.R.S.; oversight of the costs incurred to ensure they are prudent and in the public interest; and encouragement of new smart grid technologies and energy efficiency.  We deny the RRR filed by Ms. Glustrom on this issue.  

17.  Cost Sharing of ECA

86. Ms. Glustrom argues Public Service should bear some of the risk for the cost of fossil fuels. 

87. The Commission considered the entire record in this case before making its decision, and Ms. Glustrom adds no new arguments to her case in her RRR Application.  We therefore deny her RRR Application on this issue.  We point out that forecasts of the price of fuel feedstocks such as natural gas and coal is difficult, given national and global supply and demand shifts.  To hold Public Service to some type of forecasting accuracy would be wrong.  Moreover, as a regulated utility, Public Service is permitted to set rates to cover its reasonable revenue requirement and we certainly view fuel costs as required costs of its business.

18. Name of Electric Commodity Adjustment

88. Ms. Glustrom requests that the Commission reconsider the name of the ECA and provide that the rider be separated into fossil and non-fossil fuel costs.  Ms. Glustrom further argues the bill should identify what portion of the fossil fuel costs are due to coal and which are due to natural gas.

89. We deny Ms. Glustrom’s RRR Application on this issue.  The Commission considered the entire record in this case before making its decision, and Ms. Glustrom adds no new arguments to her case in her RRR Application.  

II. ORDER

A. The Commission Orders That:

1. The application for rehearing, reargument, or reconsideration to Decision No. C09-1446 filed by Public Service Company of Colorado (Public Service) on January 13, 2010 is granted on the issue of inclusion of interest payments on long term debt in cash working capital and is denied as to all other issues, consistent with the discussion above.

2. The application for rehearing, reargument, or reconsideration to Decision No. C09-1446 filed by Staff of the Commission on January 13, 2010 is granted on the issues of Electric Commodity Adjustment prudency reviews and renewal of the purchased power capacity cost adjustment (PCCA), consistent with the discussion above.

3. The application for rehearing, reargument, or reconsideration to Decision No. C09-1446 filed by the Office of Consumer Counsel on January 13, 2010 is denied consistent with the discussion above.

4. The application for rehearing, reargument, or reconsideration to Decision No. C09-1446 filed by the Federal Executive Agencies on January 13, 2010 is denied consistent with the discussion above.

5. The application for rehearing, reargument, or reconsideration to Decision No. C09-1446 filed by Ms. Leslie Glustrom on January 13, 2010 is granted, consistent with the discussion above, with regard to the following issues:  (1) clarification of footnote 4; (2) written decision on the Motion Requesting Withdrawal of Chairman Binz from Decisions Related to Comanche 3; (3) modification of date in paragraph 12; (4) direction to Public Service regarding entertainment expenses in future rate cases; and (5) use of the phrase “fatally flawed” in paragraph 167.  The application is denied as to all other issues.

6. Parties may file briefs on the issue of the inclusion of capital-related items in the calculation of Cash Working Capital within three weeks following the effective date of this Order, followed by reply briefs two weeks after the due date for initial briefs.

7. Public Service shall file a new PCCA tariff on not less than one day’s notice as appropriate.

8. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
February 3, 2010.
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� SmartGridCity is a Registered Trademark of Xcel Energy, Inc.


� Commissioner Baker supported the Settlement Agreement’s treatment of distribution system costs.


� Commissioner Baker would not have required a CPCN for SmartGridCity.


� Hearing transcript, October 26, 2009, pp. 129-130 and October 29, 2009, p. 178.


� Rule 3613(d) of the Rules Regulating Electric Utilities, 4 Code of Colorado Regulations 723-3, states, in relevant part:


(d)	Effect of the Commission decision.  A Commission decision specifically approving the components of a utility’s [resource] plan creates a presumption that utility actions consistent with that approval are prudent.


(I)	In a proceeding concerning the utility’s request to recover the investments or expenses associated with new resources:


(A)	The utility must present prima facie evidence that its actions were consistent with the Commission decisions specifically approving or modifying components of the plan.


(B)	To support a Commission decision to disallow investments or expenses associated with new resources on the grounds that the utility’s actions were not consistent with a Commission approved plan, an intervenor must present evidence to overcome the utility’s prima facie evidence that its actions were consistent with Commission decisions approving or modifying components of the plan.   Alternatively, an intervenor may present evidence that, due to changed circumstances timely known to the utility or that should have been known to a prudent person, the utility’s actions were not proper.


� Rule 1108(b) of the Commission’s Rules of Practice and Procedure, 4 CCR 723-1, states, “[i]f at any time a commissioner or administrative law judge believes that his or her impartiality may reasonably be questioned, the commissioner of administrative law judge shall withdraw, as provided in § 40-6-124, C.R.S.”


�   See Hearing Transcript, October 26, 2009, pp. 72-73.


�    See Hearing Transcript, October 27, 2009, pp. 184-85.


�    See Hearing Transcript, November 3, 2009, pp. 79-81.


�  See Hearing Transcript, October 30, 2009, pp. 72-75.


� See October 27, 2009, Transcript, at 81-89.





28

_1219490348.doc
[image: image1.png]Lo




[image: image2.png]





 












