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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for consideration of the Motion to Dismiss (Motion) filed by Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC (Trinchera Ranch) on January 25, 2010.  Trinchera Ranch filed a Supplement to the Motion to Dismiss on January 27, 2010.  Public Service Company of Colorado (Public Service); Tri-State Generation and Transmission Association, Inc. (Tri-State); and Interwest Energy Alliance (Interwest) filed responses in opposition to the Motion on January 29, 2010.  Trinchera Ranch, Public Service, Tri-State, Interwest, and Western Resource Advocates presented oral arguments regarding the Motion on February 1, 2010.  Being fully advised in the matter and consistent with the discussion below, we deny the Motion filed by Trinchera Ranch.  

B. Background

2. In its Motion to Dismiss and Supplement thereto, Trinchera Ranch argues that the proceedings in this consolidated docket should be dismissed because of ex parte communications between representatives of Public Service, Tri-State, and Interwest with the Commissioners prior to and during the pendency of this proceeding.  In its Motion, Trinchera Ranch also requests the recusal of those Commissioners that have engaged in conduct which conflicts with their duty to avoid the appearance of impropriety or of conflict of interest, as stated in § 40-6-124, C.R.S.
3. We addressed the request for recusal during the deliberations held on February 4, 2010 and will memorialize our rulings related to that request in a separate order.  Briefly, out of abundance of caution, Commissioner Tarpey recused himself from this proceeding and Chairman Binz and Commissioner Baker declined to do so.  Following these rulings, Chairman Binz and Commissioner Baker discussed the Motion.
C. Discussion

4. Trinchera Ranch bases the Motion and the request for recusal, with respect to Chairman Binz and Commissioner Baker, solely on the ex parte individual meetings held on April 14, 2009 with each commissioner and the representatives of Public Service.  The subsequent meetings with Commissioner Tarpey are no longer relevant to determining whether dismissal is appropriate, due to his decision to recuse himself.

5. Important to the Motion, the April 14, 2009 meetings occurred 30 days prior to the filing of the instant applications by Public Service and Tri-State on May 14, 2009.

6. Chairman Binz and Commissioner Baker respectively filed the required statutory memorandum for record disclosing their meetings in full accord with § 40-6-122, C.R.S. (see Exhibits G and H to the Motion to Dismiss).  Public Service filed a letter with respect to each meeting consistent with the Permit-but-Disclose Process governing Docket No. 08I-227E.  See Decision No. C08-1156; see also Exhibit E to the Motion.

7. We find that the meetings held on April 14, 2009 were not ex parte communications as defined by Rule 1004(m) of the Rules of Practice of Procedure, 4 Code of Colorado Regulations 723-1 and therefore were not prohibited communications in violation of Rule 1105.  We believe that the definition of ex parte communication contained within Rule 1004(m) and the exclusion of communications occurring 30 days or more before the commencement of a proceeding are reasonable and comport with § 40-6-124, C.R.S.  
8. Moreover, the purpose of these meetings was not to discuss the instant applications; rather it addressed the interplay of the American Recovery and Reinvestment Act of 2009 (ARRA) and matters within the Commission’s areas of interest.

9. Dismissal of a proceeding, in whole or in part, is one of the remedies provided for in Rule 1107 upon a finding that a party has engaged in prohibited communications.  Here, since the meetings held on April 14, 2009 were not prohibited communications and were not for the purpose of discussing the instant applications, no remedy or sanction is warranted, much less the drastic remedy of dismissal.
  We therefore deny the Motion filed by Trinchera Ranch.

II. ORDER

A. The Commission Orders That:

1. The Motion to Dismiss filed by Blanca Ranch Holdings, LLC and Trinchera Ranch Holdings, LLC on January 25, 2010, as supplemented on January 27, 2010, is denied, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' DELIBERATIONS MEETING
February 4, 2010.
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MATT BAKER
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Commissioners

COMMISSIONER JAMES K. TARPEY NOT PARTICIPATING.



G:\ORDER\C10-0125_09A-324E_09A-325E.doc:SRS






� Public Service incorrectly cities to Decision No. C09-0903 in its letters.


 	� See, e.g., Cornelius v. River Ridge Ranch Landowners Ass'n, 202 P.3d 564, 569 Colo. 2009) (dismissal is a drastic remedy, only to be applied in extreme circumstances).  
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