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BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

09A-894WDOCKET NO. 09A-894W
IN THE MATTER OF THE APPLICATION OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC, REQUESTING, AMONG OTHER THINGS, AN ORDER GRANTING MILL CREEK WATER SALES AND DISTRIBUTION, LLC: (1) A CERTIFICATE OF PUBLIC CONVENIENCE AND NECESSITY TO CONSTRUCT, MAINTAIN, OWN AND OPERATE SEWER FACILITIES NECESSARY TO PROVIDE SEWER SERVICE IN AND TO DESIGNATED AREAS WITHIN SAN JUAN COUNTY, COLORADO; (2) APPROVAL OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC’s FINANCIAL PLAN; AND (3) APPROVAL OF SPECIAL ASSESSMENTS, TAP FEES, STAND-BY RATES AND OTHER TERMS AND CONDITIONS OF SERVICE TO SUCH AREAS PURSUANT TO THE COMMISSION’S PROCEDURES FOR SIMPLIFIED REGULATORY TREATMENT.
ORDER dismissing application without prejudice and closing docket
Mailed Date:  February 2, 2010
Adopted Date:  January 27, 2010

I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of an application filed by Mill Creek Water Sales and Distribution, LLC (Mill Creek) on December 10, 2009.  In general, Mill Creek requests Commission approval to make proposed infrastructure improvements to the existing sewage treatment facilities as well as the financing plan and tariffs to fund these upgrades.  

2.
Pursuant to § 40-6-108, C.R.S., the Commission issued a notice of the application to interested persons, firms, or corporations.

3.
Notices of intervention by right and/or petitions for permissive intervention have been filed by Mr. Paul Williams, in his capacity as the court-appointed receiver for Mill Creek; Bush Mountain, LLC, Breeze Energy, LLC, Breeze Investments, LLC, and James A. Bush Living Trust (Bush Mountain et al.), who are part owners of Mill Creek and also its stand-by customers; Cascade Village Condominium Association-2004 and Mr. Robert Oppenheimer (Cascade Village et al.), also customers of Mill Creek;
 and Staff of the Colorado Public Utilities Commission. Mill Creek filed a Motion to Strike the notice of intervention filed by the receiver on January 20, 2010.  Mr. Williams and Bush Mountain each filed responses to the Motion to Strike on January 26, 2010.

4.
The Commission deemed the application complete by minute entry as of its auto-deem date of January 26, 2010 during the weekly meeting held on January 20, 2010.

5.
Being fully advised in the matter and consistent with the discussion below, we find that Mill Creek has filed this application prematurely and dismiss it without prejudice.  

B.
Background

6.
On August 13, 2008, Mill Creek filed an application requesting a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service in certain areas of San Juan County, Colorado; to grant it a CPCN to own, operate, maintain, and construct facilities needed to provide that sewer service; and to approve proposed terms, conditions, and rates for that sewer service.  Mill Creek filed that application after House Bill (HB) 08-1227 was enacted into law on July 1, 2008.  The Commission docketed that application as Docket No. 08A-373W.  The parties in that docket are presently awaiting a recommended decision on the merits by an administrative law judge.

7.
The parties in Docket No. 08A-373W informed the Commission about the judicial foreclosure proceeding in Case No. 09CV07 in the San Juan County District Court (Court).  This judicial foreclosure action involves, in part, public utility assets presently held by Mill Creek.  

8.
As part of the foreclosure proceeding, the Court issued orders appointing, pursuant to Colorado Rule of Civil Procedure 66, Mr. Paul Williams as receiver for Mill Creek and detailing his duties and authorities.  On January 13, 2010, the Court issued an order clarifying and modifying its prior orders.  

C.
Discussion

9.
In this docket, Mill Creek requests Commission approval to make improvements to the existing sewage treatment facilities within the service territory requested in Docket No. 08A-373W.  Mill Creek further requests Commission approval of the financing plan and tariffs to fund these upgrades.  Mill Creek states it is unsure as to whether a final decision in Docket No. 08A-373W is a mandatory prerequisite to proceeding in Docket No. 09A-894W.  

10.
The application filed in this docket is premature.  Mill Creek requests to make certain infrastructure improvements to the existing sewage treatment facilities for which it filed for a CPCN in Docket No. 08A-373W.  However, Mill Creek does not have a CPCN for these sewage facilities at this time.  In addition, the Court orders pertaining to the receivership for Mill Creek appear to encompass the improvements proposed in the application.  Therefore, even if the application were not premature, it appears that it should have been filed by the receiver or, at the very least, by Mill Creek and the receiver jointly.

11.
We therefore dismiss the application without prejudice because it is premature at this time.  In light of this dismissal, we need not rule on any of the interventions filed in this docket or on the Motion to Strike.

II. ORDER

A. The Commission Orders That:

1. The verified application filed by Mill Creek Water Sales and Distribution, LLC, on December 10, 2009 is dismissed without prejudice, consistent with the discussion above.

2. This docket is closed.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 27, 2010.
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� Cascade Village et al. filed its intervention late.  
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