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IN THE MATTER OF THE PETITION OF MILL CREEK WATER SALES AND DISTRIBUTION, LLC (MILL CREEK) FOR AN EMERGENCY DECLARATORY ORDER GRANTING RELIEF FROM THE SAN JUAN DISTRICT COURT EX PARTE APPOINTED RECEIVER AND ENJOIN THE RECEIVER FROM TAKING CONTROLOF MILL CREEK'S WATER AND SEWER MANAGEMENT, ASSETS AND OPERATIONS IN VIOLATION OF 4 CODE OF COLORADO REGULATIONS (CCR) SECTION 723-5 AND TO STAY THE SHERIFF SALE SCHEDULED AT TEN O'CLOCK A.M. ON TUESDAY, FEBRUARY 9, 2010 PENDING THE COMMISSION'S EXERCISE of THEIR DOMINION OVER THE RECEIVER TO REQUIRE THE TRANSFEREES COMPLIANCE WITH THE RULES REGULATING PUBLIC UTILITIES AND TITLE 40-4-110 AND TITLE 40-5-105.

ORDER declining to accept petition for declaratory order and closing docket
Mailed Date:  February 2, 2010
Adopted Date:  January 27, 2010

I. BY THE COMMISSION

A. Statement

1. This matter comes before the Commission for consideration of whether to accept a Petition for Emergency Declaratory Order (Petition) filed on January 19, 2010 by Mill Creek Water Sales and Distribution, LLC (Mill Creek).  

2. Bush Mountain, LLC, Breeze Energy, LLC, Breeze Investments, LLC, and James A. Bush Living Trust (Bush Mountain et al.); and Mr. Paul Williams, in his capacity as the court-appointed receiver for Mill Creek, each filed notices of intervention as of right and/or petitions for leave to intervene on January 26, 2010.  

3. Now, being fully advised in the matter and consistent with the discussion below, we decline to accept the Petition filed by Mill Creek.

B.
Background

4. Mill Creek is a water utility that serves certain certificated areas within San Juan County, Colorado.  Further, Mill Creek has filed an application requesting a Certificate of Public Convenience and Necessity to provide sewer service in the same service areas.  The Commission docketed that application as Docket No. 08A-373W.  The parties in Docket No. 08A-373W are presently awaiting a recommended decision on the merits by an administrative law judge.

5. The parties in Docket No. 08A-373W informed the Commission about the judicial foreclosure proceeding in Case No. 09CV07 in the San Juan County District Court (Court).  This judicial foreclosure action involves, in part, public utility assets presently held by Mill Creek.  

6. On October 26, 2009, the Commission apprised the Court of its position regarding the interplay between a judicial foreclosure proceeding and the role of the Commission in transfers of public utility assets.  That letter is attached to this Order as Attachment A.  

7. The Court subsequently issued orders appointing, pursuant to Colorado Rule of Civil Procedure (C.R.C.P.) 66, Mr. Williams as receiver for Mill Creek and detailing his duties and authorities.  On January 13, 2010, the Court issued an order clarifying and modifying its prior orders.  

C.
Discussion

8. Mill Creek seeks a Declaratory Order from the Commission requiring the receiver to cease and desist from “efforts to transfer, control or otherwise usurp Mill Creek’s management, assets and operations” as well as limiting the duties and authorities of the receiver in compliance with the Court order issued on January 13, 2010.  In addition, Mill Creek seeks a Commission order delaying the court-ordered Sheriff’s Sale currently scheduled for 10:00 a.m. on Tuesday, February 9, 2010, arguing that the sale cannot take place until the Commission has exercised its power to ascertain the value of utility property pursuant to § 40-4-110, C.R.S., and its jurisdiction over the transfers of public utility assets pursuant to § 40-5-105(1), C.R.S.

9. Section 40-5-105, C.R.S., provides that approval of the Commission is necessary before a sale, assignment, or lease of public utility assets.  However, this does not include a court-appointed receivership pursuant to C.R.C.P. 66.  The purpose of the receivership is to safeguard assets subject to a foreclosure during the pendency of that proceeding, not to transfer those assets.  It is the ultimate foreclosure sale of Mill Creek that is subject to the approval of the Commission, not the receivership.  We have no jurisdiction to limit duties and authorities of the court-appointed receiver or to order the receiver to cease and desist a particular action.  Instead, these issues are for the Court to address.

10. Further, we disagree with Mill Creek’s analysis that the Commission must exercise its power to ascertain the value of utility property pursuant to § 40-4-110, C.R.S., and its jurisdiction over the transfers of public utility assets pursuant to § 40-5-105(1), C.R.S., prior to the court-ordered Sheriff’s Sale.  Instead, as we stated in our letter to the Court dated October 26, 2009, the transfer of public utility assets presently held by Mill Creek via the Sheriff’s Sale must be conditioned upon approval by the Commission.  This approval process takes place after the Sheriff’s Sale occurs and the identity of the proposed transferee is known, but before the transfer is consummated.  Therefore, at this time, exercise of our jurisdiction would be premature.  

11. We therefore exercise our discretion pursuant to Rule 1304(i) of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1 and decline to accept the Petition filed by Mill Creek.  Because we decline to accept the Petition, we deny as moot the interventions by Mr. Williams and Bush Mountain.

II. ORDER

A. The Commission Orders That:

1. The Petition for Emergency Declaratory Order filed on January 19, 2010 by Mill Creek Water Sales and Distribution, LLC (Mill Creek) is not accepted.

2. The intervention filed by Bush Mountain, LLC; Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust on January 26, 2010 is denied as moot.

3. The intervention filed by Mr. Paul Williams, in his capacity as the court-appointed receiver for Mill Creek, on January 26, 2010 is denied as moot.

4. This docket is closed.

5. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

6. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 27, 2010.
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