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I. By the Commission

A. Statement

1. This matter comes before the Commission for consideration of exceptions to Recommended Decision No. R09-1385 (Recommended Decision), filed by Black Hills/Colorado Electric Utility Company, L.P. and Black Hills/Colorado Gas Utility Company, L.P. (Black Hills), and Public Service Company of Colorado (Public Service) on January 4, 2010.  The Commission also considers the late-filed exceptions filed by Public Service on January 19, 2010.  No person filed a response to the exceptions.  
2. Now, being fully advised, and consistent with the discussion below, we grant, in part, and deny, in part, the exceptions filed by Black Hills and Public Service. 

B. Procedural Background

3. The Commission issued a Notice of Proposed Rulemaking (NOPR) on September 30, 2009.  See Decision No. C09-1091.  The basis and purpose of the proposed rules is to revise the current practice and procedure rules to permit the Commission and filers to use electronic filing, rather than paper, as an alternative means to accomplish filing and other functions.  
4. Written comments concerning the proposed rules were filed in advance of the hearing by Black Hills, Public Service, Qwest Corporation, the Colorado Office of Consumer Counsel (OCC), the Colorado Limousine Association, and approximately 20 individuals. 

5. The hearing was held on this matter on November 10, 2009.  Oral and written comments were provided at hearing by Davis Graham and Stubbs, LLC, Public Service, the OCC and Staff of the Commission.  The Administrative Law Judge issued the Recommended Decision on December 11, 2009. 
C. Exceptions filed by Black Hills.
6. Rule 1205. Service.  In its Exceptions, Black Hills states that the last sentence in rule 1205(a) may be misleading.  The language contained in the Recommended Decision states, “All registered filers in the E-Filings System have expressly signed a waiver to accept service through the E-Filings System.  Filing through the E-Filings System constitutes service on all assigned trial advocacy and advisory staff.”  
7. Black Hills contends that this rule language is misleading in two respects.  First Black Hills implies that a ‘wet’ signature creates the waiver; second it implies that duplicate forms may be served upon the filer in addition to e-filing service.  Black Hills suggests the following language better captures how the e-filing system actually works with respect to service:  “All filers who register in the E-Filing System have expressly acknowledged, through digital signature, to accept service in all Commission proceedings solely through the E-Filings System.”

8. We agree with Black Hills’ change, in part.  We recognize that the proposed language is unclear in describing the way an attestation of service is obtained.  However, we are concerned that the use of the phrase ‘digital signature’ may cause confusion with other rules using the term ‘signature.’  Also, because an appropriate method of service is intended to be left to the discretion of the filer, we disagree with Black Hills’ assertion that a person attesting to receive service through e-filings will ‘solely’ receive service in this way.  We encourage all parties to serve each other through the E-Filings System, but that may not always be the case. 

9. We adopt the following language for rule 1205(a):  “All registered filers in the E‑Filing System have expressly agreed, through attestation, to accept service in all Commission proceedings through the E-Filings System.”
10. Rule 1206. Notice – Generally.  Black Hills believes that the second sentence in rule 1206(a) does not follow e-filing practice.  The currently proposed language states:  “In lieu of mailing notice, the Commission may provide notice of filings to all persons, firms, or corporations registered to make filings through the E-Filing System who, in the opinion of the Commission, are affected by such notices, by service through the Commission’s E-Filing System.”

11. Black Hills understands that the Commission will provide notice to all registered users of the E-filing System through the system and if so, believes this language should be changed.  Black Hills’ proposed language is:  “The Commission will provide notices of filings to all persons, firms or corporations who have selected within the E-Filings System to receive notices in lieu of mailing.”

12. While our proposed rule does not clearly explain the manner in which notices will be provided, neither does Black Hills’ proposed language adequately explain the contemplated process.  Once the E-Filing System is fully implemented the Commission will continue to mail notice of applications and petitions as its default practice, but will also provide notice of applications and petitions through the E-Filings System.  The Commission need not mail notice of applications and petitions to persons registered in the E-Filings System.
13. We adopt the following rule language to clarify this intent:

(a)
Except as provided in paragraph (c) of this rule, the Commission shall, within 15 days of the date an application or petition is filed, mail notice of the application or petition to any person who in the opinion of the Commission may be affected by the grant or denial of the application or petition.  The Commission shall give notice of applications or petitions to all persons through the E-Filings System.  The Commission need not mail notice of applications or petitions to any person registered in the E-Filings System.

14. Rule 1211.  Additional E-Filing System Implementation.  Black Hills states that this new rule proposed by the Administrative Law Judge is fair to the filer who may experience problems or mistakes with the new system.  The currently proposed language of paragraph (d) reads:   “(I)  Within one business day after a filer experiences technical difficulty, or e-files an erroneous filing, such filer may file a statement containing, without limitation:  . . . (D) all actions taken to inform those affected by the difficulty or error…”
15. However, Black Hills suggests some modification to the language to make it less broad and better defined.  Black Hills proposes the following language for rule 1211(d)(I)(D):  “all actions taken to notify those affected by the difficulty or error, as practicable.”
16. While we agree with the use of the word “notify,” the addition of the phrase ‘as practicable’ implies more substance than is called for by the intent of the rule.  This new rule is designed only to give filers an easy recourse to correct filings should they have difficulty with the system or e-file an erroneous filing.  The new rule is not designed to mandate action on the part of the filer; a filer may, at his or her own peril, opt to take no action to notify those affected by the difficulty or error.  Practicability is irrelevant.  This transition rule should be used for the time it takes the Commission and external users to be sure that the system is working properly in a non-test environment.
D. Exceptions filed by Public Service.

17. Rule 1100(c)(II). Confidentiality/Rule 1204 Filing.  In its Exceptions, Public Service states that it has a great concern regarding the treatment of confidential material in the E-Filings System.  Therefore, Public Service would like to continue to file confidential material in paper and requests that the Commission clarify the rule language to allow such paper filings even if the filer is registered in the E-Filing System.  Public Services suggests the following language be added to the beginning of the rule:  “A party may file confidential information electronically or by paper.”
18. As stated by the Administrative Law Judge in the Recommended Decision and reiterated by Public Service in its exceptions, the E-filings System is a voluntary system.  This voluntary nature not only means that a filer has the option of registering with the system, but also extends the voluntary use for those already registered to individual filings.  If Public Service believes that it is safer for it to file its confidential material in paper, it may choose to do so.  This permission is already expressly given in the recommended rule language that states:  “Unless filed through the E-Filings System, or the Commission orders otherwise, in addition to the copies available for public inspection, the filing party shall file under seal an original and seven copies of the information claimed to be confidential.”
19. However, to be abundantly clear, a registered user may file in paper, not only in the context of confidential documents, but also for any individual pleading.  We will therefore change the language in rule 1204 as follows: 

(a)
Unless an order of the Commission or a specific rule provides otherwise:

(I)
Persons making a filing may file either an electronic document through the E-Filings System or a paper document.  However, paper documents shall not be filed with the Commission if the documents are filed through the E-Filings System.
20. Rule 1205(a). Service.  Public Service takes issue with the proposed rule that requires filers to monitor activity on their accounts since service of e-filed documents is accomplished without regard to the delivery of email notices.  Public Service is concerned that it will not be timely notified of documents served or notices posted on the E-Filings System when it is involved in multiple complex proceedings.  

21. Public Service suggests that the Commission either require email or mail notifications of documents served or notices made in the E-Filings System.  It states that having to monitor multiple dockets would require additional employees.  
22. Public Service recommends the following language be added to rules 1205 and 1206:

1205(a)
A person filing any pleading or other document, shall also serve a copy, including all supporting attachments or exhibits, upon every other party and amicus curiae in the proceeding, except that the Director shall serve a complaint as provided in rule 1302(g).  Such service shall include service upon the Commission's assigned trial advocacy and advisory staff.  Except as provided in rule 1205(b) and rule 1302(g), service shall be made by hand or through mailing on the same day the document is filed, unless a party expressly agrees by a signed waiver to accept service via fax, electronic mail, or the Commission’s E-Filings System.  All registered filers in the E-Filings System have expressly signed a waiver to accept service through the E-Filings System.  Filing through the E-Filings System and notification of the filings to parties in the proceedings by email from the E-Filings System or mail constitutes service on all assigned trial advocacy and advisory staff.

1206(a)
Except as provided in paragraph (c) of this rule, the Commission shall, within 15 days of the date an application or petition is filed, mail notice of the application or petition to any person who in the opinion of the Commission may be affected by the grant or denial of the application or petition.  In lieu of mailing notice, the Commission may provide notice of filings to all persons, firms, or corporations who, in the opinion of the Commission, are interested in such notices, by making them available through the E-Filings System.  In lieu of mailing notice, the Commission may provide notice of filings to all persons, firms, or corporations registered to make filings through the E-Filing System who, in the opinion of the Commission, are affected by such notices, by service through the Commission’s E-Filing System.  Notice provided on the E-Filing System shall be accompanied with notification of it to all interested or affected persons, firms, or corporations by email from the E-Filings System or mail.
23. The E-Filings System is designed to send emails notifying parties to a docket that a pleading has been filed in the system.  We expect that this email notification will work the vast majority of the time.  However, there are always circumstances when emails either cannot be sent or cannot be received because of technical problems on the sender’s or receiver’s end.  We will not always know when this occurs.

24. The E-Filings System and its attestations are designed to require a registered user to monitor his or her account.  This is no different than monitoring an email in-box or mail box for pleadings.  Service of pleadings to registered users is completed when the filer submits the filing to the E-Filings System; not when a notification email is sent (which is only an additional courtesy).  This process is analogous to service by mail, which is complete when a paper document is placed in the mailbox, regardless of whether the envelope is opened. 

25. We disagree with the additional changes Public Service proposes and deny this exception.

26. Rule 1211.Additional E-Filing System Implementation.  Public Service is concerned that when technical difficulties exist, the new rule 1211 disallows an alternate paper filing process and would require the filer to take extra steps.  Public Service would like the ability to switch to a paper process should it have issues with filing electronically.  Public Service suggests the following language for the new rules:
1204(a)(I)
Paper documents shall need not be filed with the Commission if the documents are filed through the E-Filings System.

1210(a)(III)(B) Other than where a utility files to establish a new tariff, if a filing is made pursuant to a specific Commission decision, the utility shall either file an original and three copies of each tariff page and each advice letter or shall file through the E-Filings System, in which case no paper copies shall be filed, unless otherwise ordered by the Commission.
27. As stated above in our discussion concerning Public Service’s exception on the confidentiality rule, registered users of the E-Filing System always have the option of filing a pleading in paper instead of electronically through the E-Filings System if they choose to do so.  However, to allow a pleading to be filed both through E-Filings and in paper would pose severe administrative difficulties.  The Commission, its staff, and other parties would never know, from pleading to pleading, which version is the official filing for timing purposes.  Moreover, if such a practice were adopted, the filer could make either minor or significant changes to the pleading between the time of its electronic filing and the time of its paper filing, or vice versa.  This would not only raise questions regarding which filing is official but would also require staff to scour each filing to look for such changes.  We find Public Service’s proposed rules unworkable.  Rule 1211 already gives filers that have made an error or encountered system issues a quick option to make corrections when necessary during the early months of implementation.
28. We disagree with Public Service’s proposed changes and deny this exception. 

II. order

A. The Commission Orders That:

1. On its own motion, the Commission waives response time to the Motion of Public Service Company of Colorado to Accept Late-Filed Additional Exceptions.  The Commission grants the Motion to Accept Late-Filed Additional Exceptions.
2. The Exceptions filed by Black Hills/Colorado Electric Utility Company, L.P. and Black Hills/Colorado Gas Utility Company, L.P. are granted in part and denied in part consistent with the above discussion. 
3. The Exceptions filed by Public Service Company of Colorado are granted in part and denied in part consistent with the above discussion.
4. The Commission adopts a modification to the rules attached to the Recommended Decision.  The Commission adopts the rules attached to this Order as Attachment A.

5. The rules shall be effective April 1, 2010 if published in the March 10, 2010 edition of the Colorado Register by the Office of the Secretary of State.
6. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.
7. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
8. The 20 day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

9. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
January 20, 2010.
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