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IN THE MATTER OF THE PETITION FOR DECLARATORY ORDER OF BUSH MOUNTAIN LLC, BREEZE ENERGY LLC, BREEZE INVESTMENTS LLC, AND JAMES A BUSH LIVING TRUST, TO REMOVE AN UNCERTAINTY AFFECTING PETITIONER WITH REGARD TO SECTION 40-5-105, C.R.S. AND RULE 5104 OF THE RULES REGULATING WATER UTILITIES, 4 CODE OF COLORADO REGULATIONS (CCR) 723-5
ORDER declining to accept
petition for declaratory order
Mailed Date:  January 28, 2010
Adopted Date:  December 9, 2009

I. BY THE COMMISSION

A. Statement

1.
This matter comes before the Commission for consideration of whether to accept a Petition for Declaratory Order (Petition) filed by Bush Mountain, LLC, Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust (Bush Mountain et al.) on October 8, 2009.  Mill Creek Water Sales and Distribution, LLC (Mill Creek) filed a Notice of Intervention by Right, Response Brief, and Motion to Strike Petition on November 10, 2009.  Bush Mountain filed a reply in support of its Petition on November 23, 2009.  Now, being fully advised in the matter and consistent with the discussion below, we decline to accept the Petition filed by Bush Mountain.

2.
Bush Mountain seeks a Declaratory Order from the Commission that: 

●
Mill Creek is a water corporation as defined by § 40-1-103(1)(a)(II), C.R.S.

●
The Commission has jurisdiction over the potential transfer of Mill Creek’s assets; 

●
The appointment of receiver by the District Court for San Juan County in Case No. 09CV07 has no effect on the Commission’s jurisdiction over Mill Creek’s assets or the transfer of those assets;

●
The District Court for San Juan County may proceed with a foreclosure proceeding and issue a foreclosure decree allowing Legacy Real Estate Investments, LLC (Legacy) to foreclose on the assets of Mill Creek, subject to the approval of the Commission over the ultimate transfer of the assets to the successful bidder at the Sheriff’s Sale;

●
The Commission will only exercise its jurisdiction over the transfer of Mill Creek’s assets after the proposed Sheriff’s sale pursuant to a foreclosure decree issued by the District Court for San Juan County, and upon application of the Transferor and Transferee.

3.
By way of background, on August 13, 2008, Mill Creek filed an application requesting a Certificate of Public Convenience and Necessity (CPCN) to provide sewer service in certain areas of San Juan County, Colorado; to grant it a CPCN to own, operate, maintain, and construct facilities necessary to provide that sewer service; and to approve the proposed terms, conditions, and rates for that sewer service.  That application has been docketed as Docket No. 08A-373W.  The parties in that docket, one of which is Bush Mountain, are presently awaiting a recommended decision on the merits by an administrative law judge.

4.
The parties in Docket No. 08A-373W informed the Commission about the judicial foreclosure proceeding in Case No. 09CV07 in the San Juan County District Court.  This judicial foreclosure action involves, in part, public utility assets presently held by Mill Creek.  Legacy Real Estate Investments, LLC is the petitioner in that proceeding and is an entity controlled by Mr. James A. Bush, who is also a principal of Bush Mountain.  

5.
On October 26, 2009, the Commission apprised the San Juan County District Court of its position on the interplay between a judicial foreclosure proceeding and the role of the Commission in transfers of public utility assets.  That letter is attached to this Order as Attachment A.  The San Juan County District Court subsequently issued several orders appointing a receiver for Mill Creek and detailing his duties and authorities.  

8.
The issues on which Bush Mountain seeks a declaratory order generally relate to the interplay between a judicial foreclosure proceeding and the role of the Commission in the transfers of public utility assets.  We believe that our letter to the court dated October 26, 2009 sufficiently explains our position on these matters.  We therefore exercise our discretion pursuant to Rule 1304(i) and decline to accept the Petition filed by Bush Mountain.  

9.
Because we decline to accept the Petition, we deny as moot the response to the Petition filed by Mill Creek and the reply in support of the Petition filed by Bush Mountain.

II. ORDER

A. The Commission Orders That:

1. The Petition for Declaratory Order filed by Bush Mountain, LLC; Breeze Energy, LLC; Breeze Investments, LLC; and James A. Bush Living Trust (Bush Mountain) on October 8, 2009 will not be accepted.

2. The Notice of Intervention by Right, Response Brief, and Motion to Strike the Petition filed on November 10, 2009 by Mill Creek Water Sales and Distribution, LLC, is denied.  The reply in support of the Petition filed by Bush Mountain on November 23, 2009 is denied as moot.

3. The 20-day time period provided by § 40-6-114, C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
December 9, 2009.
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