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I. STATEMENT
1. On January 4, 2010, Black Hills/Colorado Electric Utility Company, L.P. (Black Hills) filed an Application for Rehearing, Reargument, or Reconsideration (RRR) with respect to Decision No. C09-1380.  That decision addressed a second round of applications for RRR concerning changes made to our rules relating to Colorado’s Renewable Energy Standard (RES).
2. Black Hills’ Application for RRR raises a single issue.  Black Hills addresses only the language of rule paragraph 3652(b), which rule paragraph defines “biomass.”

3. No other interested person filed an application for RRR with respect to Decision No. C09-1380.
II. DISCUSSION AND FINDINGS
4. Paragraph 3652(b) sets forth a definition for “biomass” to qualify eligible energy and eligible energy resources for RES compliance.  In Decision No. C09-1380, we modified this definition by clarifying an interpretation of both of the terms “slash” and “brush” which are found in § 40-2-124(1)(a)(I)(A), C.R.S.  
5. Our interpretation of “slash” and “brush” is intended to help Colorado move forward with biomass energy facilities that involve pine-beetle-killed and other threatened forests.  Moreover, the specific language we adopted by Decision No. C09-1380 more clearly and narrowly defined the terms “slash” and “brush” within the limits of forestry products and materials “derived from forest restoration and management” in order to prevent the abuse of Colorado forests for the purpose of renewable energy development.  
6. In its Application for RRR, Black Hills objects to the limitation of “brush” only to a forest-related context.  Black Hills states that brush can come from grasslands and other non-forestry tracts.  Black Hills further explains that it is co-firing biomass with stoker coal at its Clark Generating Station in Cañon City and is concerned about the future potential use of brush supplies from non-forestry tracts.

7. Black Hills suggests that the Commission either revert to the definition adopted by the Commission in Decision No. C09-1220 or remove “brush” from the sentence we added to paragraph 3652(b) by Decision No. C09-1380. 
8. We agree with Black Hills that brush can be obtained from non-forest tracts and that such brush may be used to generate eligible energy under § 40-2-124, C.R.S.  However, we also find it necessary to prevent the abuse of Colorado forests for the purpose of renewable energy development.  We therefore adopt the modified definition of biomass shown in Attachment A to this Order such that brush from forests must be obtained through restoration and management practices consistent with the limitations we have placed on slash.  
III. ORDER

A. The Commission Orders That:

1. The Application for Rehearing, Reargument, or Reconsideration of Commission Decision No. C09-1220 filed by Black Hills/Colorado Electric Utility Company, L.P. is granted, in part, consistent with the discussion above.
2. The Commission adopts rules attached to this Order as Attachment A.
3. The rules shall be effective 20 days after publication in the Colorado Register by the Office of the Secretary of State.
4. The opinion of the Attorney General of the State of Colorado shall be obtained regarding the constitutionality and legality of the rules.
5. A copy of the rules adopted by the Order shall be filed with the Office of the Secretary of State for publication in the Colorado Register.  The rules shall be submitted to the appropriate committee of the Colorado General Assembly if the General Assembly is in session at the time this Order becomes effective, or for an opinion as to whether the adopted rules conform with § 24-4-103, C.R.S.
6. The 20-day time period provided by § 40-6-114(1), C.R.S., to file an application for rehearing, reargument, or reconsideration shall begin on the first day after the effective date of this Order.
7. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 27, 2010.
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