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I. BY THE COMMISSION

A. Statement

1. The Colorado Public Utilities Commission (Commission) hereby issues this Notice of Proposed Rulemaking (NOPR) regarding proposed Rules Regulating Transportation by Motor Vehicle.  A copy of the proposed rules is attached to this NOPR.

2. The attached proposed rules appear in legislative (strikeout/underline) format and are available on the Commission's website at:
www.dora.state.co.us/puc/DocketsDecisions/decisions/2010/C10-0075A_10R-036TR.doc.
Amendments are proposed to existing permanent rules.

3. The basis and purpose of the proposed rules is generally to describe the manner of regulation over persons providing transportation service by motor vehicle in the State of Colorado.  More specifically, the basis and purpose of the proposed rule amendments is to implement House Bills 09-1244 and 09-1279; to consolidate the rules on the Commission’s authority to inspect a motor carrier’s records, motor vehicles, and facilities; to clarify the role of the Colorado State Patrol in the suspension of a hazardous materials carrier’s or nuclear materials carrier’s permit; to clarify a federal preemption and an exemption with regard to the safety rules; to establish a service standard for a time call for taxi service; to establish a rebuttable presumption regarding the applicability of the Unified Carrier Registration Agreement (UCR); to establish circumstances when a towing carrier may contract as an agent; and to clarify the applicability of the rules.
4. The statutory authority for the proposed rules is found in §§ 40-2-108, 40-2-116, 40-3-102, 40-5-105, 40-7-113(2), 40-10-105(2)(c), 40-10-111, 40-10.5-102(2)(c), 40-11-103(1), 40-11-105, 40-13-104(1), 40-13-107, 40-14-108(1), 40-14-110, 40-16-103.8, and 40-16-105(1), C.R.S.

5. This NOPR generally proposes to make the following amendments, without limitation, to the Rules Regulating Transportation by Motor Vehicle (rule numbers below appear in abbreviated form; e.g., rule 6005(c) of 4 Code of Colorado Regulations (CCR) 723-6 appears as rule 6005(c)):

Pursuant to House Bill 09-1244, which exempted property carriers from regulation by the Commission, all references to property carriers are deleted.

The following rules regarding property carriers are deleted because they are no longer applicable:  The definitions of “exempt intrastate carrier” in rule 6001(m), “office and specialty goods” in rule 6001(ll), “property carrier” in rule 6001(oo), and “property carrier registration” in rule 6001(pp); cargo liability coverage in rule 6007(b)(II)(B); and registrations in rules 6602(a)(II) and (b), 6603(b)(III) and (d)(II), and 6603(e)(II) and (III); 

Proposed rules 6303(b) and (c), 6503(c) and (d), and 6603(b)(I) regarding registrations and permit applications are amended to be consistent with one another and with rule 6603(c).

All references to the term “exempt intrastate carrier,” which included property carriers, are changed to “exempt passenger carrier.”
Proposed rule 6001(n) is amended to clarify the types of services included in the definition of an “exempt passenger carrier.” 

Proposed rules 6001(z) and (kk) are amended to correctly define a hazardous materials carrier and a nuclear materials carrier.

Proposed rules 6002, 6003, and 6004 are amended to establish that a person, rather than a transportation carrier, may seek Commission action through the filing of an appropriate application, petition or registration.
Proposed rule 6005 consolidates into a single rule the requirements regarding the inspection of records, motor vehicles, and facilities.  Corresponding amendments are made to proposed rule 6513.

Proposed rule 6008(c) is amended and proposed rule 6008(c)(III) is added to establish the role of the Colorado State Patrol with regard to the suspension of a hazardous materials carrier’s or nuclear materials carrier’s permit.

Proposed rule 6009(h) is amended to clarify the exemption for a UCR registrant.

Proposed rule 6010(c) establishes the applicability of the federal preemption in 49 U.S.C. section 14506 regarding identification of vehicles and is consistent with proposed rule 6103(a)(II)(C).
Proposed amendments to rule 6015(d) and 6015(i) will be void if Senate Bill 10-060 causes the expiration of the paragraphs.

Proposed rule 6016(a)(III) is added to clarify that the advertising rule does not apply in certain circumstances beyond the immediate control of the transportation carrier.

Proposed rule 6017(b) clarifies the applicability of the civil penalty assessment and is consistent with proposed rule 6402(b).
Proposed rule 6017(c) establishes a specific civil penalty for a violation of rule 6016(a) regarding advertising in a name other than the name on file with the Commission.

Proposed rules 6100(a)(III), 6300, 6500(a) and 6600 establish consistency among the applicability of the various sections of the Commission’s motor carrier rules.

Proposed rule 6102(a) updates the versions of 49 C.F.R. that are incorporated by reference.

Proposed rule 6102(c)(I) is amended by adding the reference to 49 C.F.R § 390.3(f)(6) that, for purposes of the Commission’s safety rules, provides an unwanted exception from the safety rules for certain size passenger carrying vehicles.
Proposed rule 6103(a)(II)(C) establishes the federal preemption in 49 U.S.C. section 14506 regarding identification of vehicles and is consistent with proposed rule 6010(c). 

Proposed rule 6103(d)(II) clarifies the exemption available to the driver.
Proposed rules 6103(d)(IV)(A) and (B) establish an alternative maximum driving time for drivers
Proposed rule 6105(b) establishes a civil penalty for a violation of proposed rule 6103(d)(IV)(B). 

Proposed rule 6251(f) adds a definition of the term “time call.”
Proposed rule 6252(a) is amended to be consistent with other similar rules by changing the PUC phone number to 303-894-2070.

Proposed rule 6253(d) amends the service requirements for taxicab service to include time calls, to reflect the use of electronic communications media, and to reflect a trend where a taxicab company’s terminal is located a relatively long distance from the point from which service is being provided.

Proposed rule 6254 is amended in its introductory sentence to reference counties with a population of sixty thousand or greater based on the most recent federal census. 

The minimum size of fleet requirement in rule 6254(f) is deleted.  Size of fleet requirements may be addressed by the Commission on a case-by-case basis.

Proposed rules 6401(e) is added to establish a rebuttable presumption that a person is subject to the UCR if the person has registered as an interstate carrier as required by federal law.

Proposed rules 6402(b) is added to establish a civil penalty for registering in a lower category, and therefore paying a lower fee, than is required.  This is consistent with the civil penalty in proposed rule 6017(b) regarding the annual identification fee.
Proposed rule 6500(b) clarifies the applicability of the towing carrier rules with regard to a written contract between a government entity and a towing carrier.  Corresponding amendments are made by deleting rules 6511(a)(III) and 6511(g)(IV).
Proposed rule 6508(a)(I) is amended to provide for a contractual arrangement between a property owner and a towing carrier with regard to authorizing tows.

Proposed rules 6508(c) and 6511(j) are amended, and 6512(c) is added to clarify the abandoned motor vehicle statutes applicability with regard to the collection of fees and release of the motor vehicle.
Proposed rule 6511(c)(III) is amended to prohibit double charging when the recovery vehicle that is used to recover a motor vehicle is also used as the towing vehicle to move the recovered motor vehicle from the scene.
Proposed rules 6511(f), (g), and (h) are amended to clarify that the charge may be applied in addition to the rate in rule 6511(d).

Proposed rule 6511(g)(III) is amended to clarify the applicability of part 21 of title 42, C.R.S., and to comply with HB 09-1279 that established a new timeline of 120 days.
Proposed rule 6512(a) is amended to clarify that the towing carrier must specify at least one credit card company it will accept.
Proposed rule 6512(b) is amended to clarify that this rule does not apply if the release does not comply with the release procedures established by the applicable law enforcement agency.

6. An Administrative Law Judge (ALJ) will conduct a hearing on the proposed rules and related issues at the below-stated time and place.  
7. Interested persons may submit written comments on the proposed rules, including data, views, or arguments, and present these orally at hearing unless the ALJ deems oral presentations unnecessary.  The Commission encourages interested persons to submit written comments before the hearing scheduled in this matter.  In the event interested persons wish to file comments before the hearing, the Commission requests that such comments be filed no later than March 26, 2010.  Reply comments should be submitted by April 8, 2010.  The Commission will consider all submissions, whether oral or written.

8. In submitting comments or replies, interested persons are invited to suggest changes that will make the subject rules more efficient, rational, or meaningful.  We recognize that regulation imposes costs; therefore, suggestions concerning rules that may be unnecessary or unduly burdensome will be fully considered by the Commission.
II. ORDER
A. The Commission Orders That:

1. A Hearing on the proposed rules and related matters shall be held before an Administrative Law Judge (ALJ) as follows:

DATE:
April 15, 2010
TIME:
9:00 a.m.

PLACE:
Commission Hearing Room

Suite 250

1560 Broadway

Denver, Colorado

2. The ALJ may set additional hearings, if necessary.

3. At the time set for hearing in this matter, interested persons may submit written comments and may present these orally unless the ALJ deems oral comments unnecessary.  Interested persons may file written comments in this matter before hearing.  The Commission prefers that such pre-filed comments be submitted no later than March 26, 2010.  Reply comments should be submitted by April 8, 2010.

4. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 27, 2010.
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