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I. BY THE COMMISSION
A. Statement
1. This matter comes before the Commission for consideration of an Errata Notice filed jointly by the City of Fort Collins and the BNSF Railway Company (collectively, Parties) on December 23, 2009.  The Errata Notice does not specifically state to what document the Errata Notice applies.  Based on our review of this filing, the Errata Notice is presumably filed in response to Recommended Decision No. R09-1358 (mailed December 7, 2009).

2. We will construe this Errata Notice as Exceptions filed jointly by the Parties.

3. Ordering paragraph 8b of Recommended Decision No. R09-1358 provides:

If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.  
4. In this case, no transcript has been filed in this matter.  Therefore, the only records available to us for review are the official Hearing Exhibits and the Findings of Fact and Conclusions provided in the Recommended Decision.

5. Our review of the record indicates some of the requested changes to the Recommended Decision may or may not be supported by the record.  For these requests, the record is unclear.  For example, Hearing Exhibit 4, outlining the equipment and signing proposed for each of the crossings does not specifically state where the signs and equipment are proposed to be installed.  We believe that the parties did come to an agreement on what they believe are the appropriate treatments for each of the affected crossings and where they believe these treatments should be placed at each crossing; however, that intent was not clearly summarized in the record such that the Administrative Law Judge could describe the intended changes in the Recommended Decision.  In other cases, the Recommended Decision discusses treatments for which we can find no support in the Exhibits and must rely only on the Findings of Fact.
6. We believe the record in this matter would benefit from an additional filing from the Parties.  For example, the Parties clearly have their interpretation of what the information in Hearing Exhibit 4 was to represent.  Not having the same body of knowledge regarding these crossings as the Parties and being restricted to the official record in this matter, the words alone on Hearing Exhibit 4 are not enough to create a clear picture of exactly what the Parties are proposing for the crossings in this matter.

7. To clarify the record and resolve this matter in the shortest amount of time and burden to the Parties and the Commission and to eliminate the need for the Parties to file a copy of the transcript in this matter, we will invoke our authority pursuant to § 40-6-109(2), C.R.S., and will permit the record in this matter to be expanded.  The Parties are permitted to file a graphical representation of the signing and equipment placement intended to be represented in Hearing Exhibit 4 and any additional information provided through testimony to supplement Hearing Exhibit 4, similar to Exhibit B to the Application in this matter.  The Commission believes that such additional information is likely necessary to consider favorably the Parties’ Exceptions.
8. To accommodate our interest in additional evidence, the Commission will permit the Parties up to and including January 27, 2010 to file with the Commission the above-described graphic and additional information.  The Commission imposes this deadline so as to provide it with enough time to review and rule on the Parties’ Exceptions by February 10, 2010, the end of the 210-day period prescribed by § 40-6-109.5, C.R.S.
   
II. ORDER

A. The Commission Orders That:

1. The Errata Notice filed jointly by the City of Fort Collins (Fort Collins) and the BNSF Railway Company is construed as Exceptions filed jointly by the Parties to Recommended Decision No. R09-1358.

2. Fort Collins and BNSF Railway Company are hereby permitted to make an additional filing consisting of a graphical representation of the signing and equipment placement intended to be represented in Hearing Exhibit 4 and any additional information provided through testimony to supplement Hearing Exhibit 4, similar to Exhibit B to the Application in this matter.
3. Any filing made pursuant to Ordering Paragraph 2 shall be made on or before January 27, 2010 in the absence of both a motion for extension from the deadline imposed by this Ordering Paragraph and notice of waiver of the time limits pursuant to § 40-6-109.5(3), C.R.S.

4. This Order is effective on its Mailed Date
B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 13, 2010.
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� Alternatively, should additional time be required, the Commission requests that the parties file both a motion for extension to the deadline imposed by this Order and a notice of waiver of the time limits pursuant to § 40-6-109.5(3), C.R.S.
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