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TO THE PARTIES IN THIS MATTER AND
ALL INTERESTED PERSONS, FIRMS, OR CORPORATIONS:

I. BY THE COMMISSION

A. Statement

1. On July 29, 2009, Trial Advocacy Staff of the Colorado Public Utilities Commission (Staff) presented the Commission at its Weekly Meeting, a draft proposed formal complaint against Public Service Company of Colorado (Public Service or the Company), the Respondent, alleging that the charges it has made, demanded, or received for natural gas service are unjust and unreasonable and are in violation of § 40-3-101, C.R.S.

2. Staff prepared the draft of the proposed formal complaint under 4 Code of Colorado Regulations (CCR) 723-1-1302(h), which rule provides:

Pursuant to §§ 40-6-108 and 24-4-104(3), C.R.S., the Commission may issue a formal complaint through the following process:

(I) When trial advocacy staff intends to bring a formal complaint against any regulated entity, the trial advocacy staff shall prepare a draft of the proposed formal complaint. The proposed formal complaint shall set forth sufficient facts and information to adequately advise the respondent of the relief sought and how any statute, rule, tariff, price list, time schedule, order, or agreement is alleged to have been violated. Trial advocacy staff shall submit the proposed formal complaint to the Commission at its regular Weekly Meeting for approval to advise the regulated entity of the proposed formal complaint pursuant to § 24-4-104(3), C.R.S. The regulated entity shall have 30 days to cure or satisfy the allegations set forth in the notice of proposed formal complaint.

(II) Should the regulated entity fail to satisfy or cure the allegations set forth in the notice of proposed formal complaint, or fail to request an extension of time to satisfy or cure, within the 30 day period, trial advocacy staff shall submit the proposed formal complaint, along with any responses from the regulated entity, to the Commission for a determination on whether the formal complaint should be issued. If the Commission determines that the proposed formal complaint fails to satisfy the standards for issuing such complaint pursuant to §§ 40-6-108 and 24-4-104(3), C.R.S., and Commission rules, the Commission shall reject the issuance of the formal complaint. If the Commission determines that the proposed formal complaint satisfies those statutory standards, the Commission shall, upon its own motion, pursuant to § 40-6-108(1), C.R.S., issue the formal complaint.

(III) Upon issuance, the formal complaint will be processed pursuant to the procedures in these rules and the applicable provisions of § 40-6-101, et seq., C.R.S.

3. Staff alleges in the draft proposed complaint that Public Service’s current rates for natural gas service are neither just nor reasonable considering the Company’s earnings in 2007 and 2008.  Specifically, Staff asserts that the Company’s earnings in those two calendar years appear, based on Public Service’s annual reports filed in Docket Nos. 08M-026EG and 09M-065EG, to be in excess of the rate of return for natural gas service as authorized by the Commission in Docket No. 06S-656G.    

4. Pursuant to 4 CCR 723-1-1302(h)(I), the Commission authorized Staff, on July 29, 2009, to advise Public Service of its proposed formal complaint.  A copy of the letter sent to Public Service, dated August 4, 2009, under the signature of Doug Dean, Director of the Commission, and Staff’s draft proposed formal complaint is enclosed herein as Attachment A. 

5. On September 3, 2009, Public Service submitted a letter to Director Dean requesting an extension of 14 days to submit a response to the draft proposed formal complaint (Attachment B). 

6. On September 17, 2009, Public Service provided its response to the draft proposed formal complaint (Attachment C).  Public Service also filed on that date, corrected Appendix A reports in Docket Nos. 08M-026EG and 09M-065EG for 2007 and 2008, respectively.

7. On December 16, 2009, Staff returned to the Commission at its Weekly Meeting to report on the status of the proposed complaint.  Staff briefly summarized Public Service’s response to the draft proposed formal complaint and recommended that the Commission initiate a formal complaint under 4 CCR 723-1-1302(h)(II).

8. Staff continues to allege that Public Service experienced over earnings, despite Public Service’s response to the draft proposed formal complaint and the revised Appendix A filings of September 17, 2009. 

B. Findings

9. The Commission’s authority to regulate Public Service’s natural gas operations is grounded in Article XXV of the Constitution of the State of Colorado.  The Commission is further charged with ensuring the provision of safe and reliable service at just and reasonable rates for customers under §§ 40-3-101, 40-3-102, and 40-4-101, C.R.S. The Commission therefore has the authority to inquire into the justness and reasonableness of rates charged by Public Service.  The Commission may also establish the appropriate level of rates by balancing investor and consumer interests such that rates recover Public Service’s cost of service including an authorized rate of return.  

10. We note that Public Service’s last general rate case for natural gas service was Docket No. 06S-656G.  By Decision No. C07-0568, the Commission approved Public Service’s retail rates for natural gas service based on an authorized return on equity of 10.25 percent and a cost of service developed using a historical test year ending June 30, 2006.  

11. We find that Staff has properly initiated the process by which the Commission issues a formal complaint under 4 CCR 723-1-1302(h).   We also find that Staff’s proposed formal complaint satisfies the standards for issuing a complaint.

12. As this matter involves allegations of unjust and unreasonable charges by Public Service for the provision of natural gas service, we, on our own motion, herewith issue the formal complaint without prejudice pursuant to §§ 40-3-102 and 40-6-108(1)(b), C.R.S.  We find it necessary to hold a hearing to determine the facts of the matter, to hear material arguments, to receive evidence and testimony, and to determine what order or requirement, if any, shall be imposed by the Commission.

II. ORDER

A. The Commission Orders That:

1. The Commission shall entertain the proposed formal complaint of the Trail Advocacy Staff of the Colorado Public Utilities Commission (Staff) regarding the rates for natural gas service charged by Public Service Company of Colorado (Public Service) consistent with the above discussion.  We therefore convert it into a formal complaint.  

2. The matter shall be assigned Docket No. 10F-011G.

3. In light of the revised Appendix A reports that Public Service has filed in Docket Nos. 08M-026EG and 09M-065EG and its response to the draft proposed formal complaint prepared by Staff, the Commission shall waive 4 Code of Colorado Regulations (CCR) 723-1-1309(a) and allow Staff to make a filing amending its allegations and proposed remedies within 15 days of the effective date of this Order, should Staff wish to do so.
4. Should Staff not wish to amend the formal complaint, it shall file with the Commission a notice so stating.  This notice shall be filed within 15 days of the date of this Order.
5. We direct Public Service to answer and otherwise respond to Staff’s allegations that the Company’s rates are neither just nor reasonable as set forth in the complaint (Attachment A) or as otherwise amended consistent with the above discussion.  We waive the requirements under 4 CCR 723-1-1302(g) and 1308(b) that Public Service file its response to the complaint within 20 days.  Regardless of whether Staff amends the complaint, Public Service’s answer shall be due 35 days from the effective date of this Order.  In addition, any other response, such as a motion to dismiss, shall be filed simultaneously with the answer.

6. An evidentiary hearing shall be convened as follows:

DATE:  
April 20, 2010

TIME:  
9 a.m.

PLACE:
Commission Hearing Room
 

1560 Broadway, Suite 250
 

Denver, Colorado

7. Staff shall appear in support of its allegations that Public Service’s rates for natural gas service are unjust and unreasonable.  Public Service shall have the opportunity to appear and defend against those allegations.  Staff and Public Service are hereby made parties to this matter.

8. The Commission will assign this matter to an Administrative Law Judge (ALJ).  

9. We find that there is good cause for an intervention period to be established for this proceeding.  The notice period shall commence on the effective date of this Order and all petitions for leave to intervene shall be due on or before January 22, 2010.  

10. Since this matter involves potentially complex ratemaking, public policy, and legal issues, we instruct the ALJ to require the parties seeking to serve as witnesses at the hearing to provide pre-filed written testimony.  Such written testimony is intended to facilitate our review of the record in this proceeding in the event that the matter returns to us for consideration upon the filing of exceptions to the ALJ’s recommended decision or should we order, on our own motion, to stay the recommended decision. 

11. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING 
January 6, 2010.
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	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO
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