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I. BY THE COMMISSION
A. Statement

1. This matter comes before the Commission for a consideration of whether the Commission, on its own motion, should clarify a provision of Decision No. C09-1257, mailed November 6, 2009 (Phase II Decision) concerning the Independent Evaluator (IE) monitoring the negotiations for the resources contemplating utility ownership.  The specific issue is whether and to what extent the IE may communicate directly with a bidder for such resources.  

2. By way of background, the IE’s general role in a Phase II resource acquisition proceeding is to assist the Commission in determining whether the bid process was executed fairly and in compliance with the Commission’s Rules.  See Decision No. C09-0958, mailed August 28, 2009 (Phase II Procedural Order), at ¶4.  The Phase II proceeding is not a forum where disputes between bidders and between bidders and utilities could be adjudicated.  Id. 

3. In the Phase II Decision, the Commission ordered the IE to monitor negotiations for any resources that contemplate utility ownership, due to the unique circumstances presented in such a scenario.  The Commission stated that:

…We therefore direct the IE to monitor the negotiations between the winning bidders and Public Service for the resources that contemplate utility ownership and to file a report with the Commission when Public Service applies for a CPCN for the ownership proposal.FN16  The IE shall attend negotiation sessions, as needed, to enable the IE to report eventually to the Commission on the fairness and cost-effectiveness of the final agreement.  Public Service and the negotiating parties shall keep the IE informed of the status of negotiations and endeavor to schedule negotiations to enable the IE to attend, as appropriate. 

FN 16.
The IE is not required to monitor any negotiations other than those that include utility ownership.

See Phase II Decision, at ¶86.

4. We clarify that the IE may communicate directly with either Public Service Company of Colorado (Public Service) or a bidder for resource(s) that contemplate utility ownership, to the extent, if at all, such communications would assist the IE in performing the tasks mentioned above.  We further clarify that such communications should be initiated by the IE and we leave the manner and the extent of such communications to her discretion.  We finally clarify that the IE’s role is to monitor the negotiations and to report to the Commission on the fairness and cost effectiveness of the final agreement for the resources, and not to facilitate, mediate, or arbitrate.  Therefore, it would not be appropriate for either bidder(s) or Public Service to advocate their negotiation positions to the IE and we expect that the IE will not permit such advocacy.  

II. ORDER

A. The Commission Orders That:

1. The Commission, on its own motion, clarifies Decision No. C09-1257, consistent with the discussion above.

2. This Order is effective on its Mailed Date.

B. ADOPTED IN COMMISSIONERS’ WEEKLY MEETING
January 6, 2010.
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