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I. STATEMENT
1. This matter comes before the Commission for consideration of an application (Application) filed by the Park Creek Metropolitan District (Park Creek) and the City and County of Denver (CCD) (collectively referred to as Applicants) on August 11, 2008.  The crossing is National Inventory No. 804606R.

2. The Commission gave notice of this Application to all interested parties, including adjacent property owners in accordance with § 40-6-108(2), C.R.S.  The Notice was mailed August 20, 2008.

3. On September 12, 2008, the Union Pacific Railroad Company (UPRR) filed an Entry of Appearance and Notice of Intervention.  

4. By Decision No. C08-1046, The Commission made various findings and approved the Application as filed.  The proposal was approved to widen Havana Street from two lanes to four lanes and to install new flashing LED light signals, gates, bells, constant warning time circuitry, new cabin, and interconnection and preemption timing with the new traffic signal at the intersection of Havana Street and Smith Road as part of the Federal Section 130 railroad/highway hazard elimination program.  

5. The Commission found that Applicants stated the current average daily traffic volume using the crossing to be 12,500 vehicles per day (VPD) in 2005, with estimated growth to 17,500 VPD by 2010 and 31,150 VPD by 2025.  UPRR then ran approximately 18 through and switching movements through the crossing at a maximum timetable speed of 25 miles per hour (MPH) with no projected future increase.  

6. The estimated total cost for the proposed crossing change was approximately $1.22 million dollars.  Of that amount, Federal Section 130 funds will pay $310,000.  The remainder will be paid for pursuant to the Stapleton Individual Facilities Development Agreement No. 7.  

7. The Commission required Applicants to file the signed Construction and Maintenance (C&M) Agreement by December 21, 2008. Construction was anticipated to be complete and the improved crossing operational by December 2008.  

8. By Decision No. C08-1330, the Commission granted an extension of time for the parties to file the signed C&M Agreement to June 30, 2009.  In so doing, the Commission explicitly recognized that the project received safety funding from the Section 130 program and declined to grant a longer extension.

9. By Decision No. C09-0766, the Commission granted a further two-month extension of time to August 31, 2009 in which to file the signed C&M Agreements, subject to conditions.  Grounds offered in support of the approved request included reported discussions among Park Creek, CCD, and UPRR and that the parties were “close to finalizing a C&M Agreement.” Motion for Extension of Time, filed June 30, 2009.  Two additional months were requested within which to finalize and file the C&M Agreement previously ordered.  The Commission explicitly reiterated concerns as to the extended delay in completing work to resolve the safety issues at this crossing.  Decision No. C09-0766 at ¶6.

10. By Decision No. C09-0937, the Commission addressed the requests for rehearing, reargument, and reconsideration of Decision No. C09-0766 filed by all parties.

11. The Commission recognized that UPRR argued that there is no evidence in the record that there are safety issues at the current crossing.  Further, it was recognized that Applicants state that they no longer intend to move forward with the project to alter the crossing without regard to the Commission’s long-final decision in this docket.  In addition to other grounds, Applicants argue that flagmen are not necessary to protect public safety at the crossing because no modifications have been made.

12. The Commission recognized two aspects to the within application: (1) widening of Havana Street and modifying the crossing to accommodate this widening; and (2) modification of warning devices at the crossing to improve safety at the crossing.  Because the safety portion of this project qualified for funding from the federal Section 130 program, it was found that there are safety issues at the crossing.

13. The Commission then granted rehearing and referred this matter to the undersigned Administrative Law Judge (ALJ) for a determination of the following issues: (1) what is the appropriate solution to address safety issues at the crossing at the present time given the degree of safety issues; (2) projected duration of the safety issues; and (3) costs and alternatives.  

14. Noting potential benefits, the Commission reopened the intervention period in this proceeding because the Colorado Department of Transportation (CDOT) and the Regional Transportation District (RTD) might provide useful input for determination. 

15. A prehearing conference was conducted in accordance with Decision No. R09-0956-I.  By Decision No. R09-1005-I, procedures were established.  Further, Decision No. C08-1046 was a final Commission decision ordering improvements, in part, to eliminate hazards at railway-highway crossings.  Recognizing that parties may desire relief of Commission Decision No. C08-1046 from discussion during the prehearing conference, it was ordered that Applicants file any desired requested relief for Commission consideration. 

16. By Decision No. R09-1045-I, RTD was granted permissive intervention in the proceeding.

17. By Decision No. R09-1042-I, a hearing was scheduled to consider referred matters.

18. On September 28, 2009, the Motion for Relief from Decision No. C08-1046 (Motion for Relief) was filed by Applicants.  On October 13, 2009, UPRR filed a response to the Motion for Relief.  

19. By Decision No. C09-1235, the Commission referred the Motion for Relief to the undersigned ALJ for disposition with the issues that were previously referred by Decision No. C09-0937.  The Commission explicitly directed the ALJ to evaluate whether the request for relief from the requirements contained in Decision No. C08-1046 is appropriate given the degree of safety issues, projected duration of the safety issues, and costs and alternatives.  Further, whether Decision No. C08-1046 and other decisions issued in this docket, with respect to the safety findings, should be altered or amended pursuant to § 40-6-112, C.R.S., in light of changed circumstances, if any.  

20. In the Motion for Relief, Applicants contend it is not necessary to post f1aggers at this crossing in order for it to continue to operate safely.  Further, the Application was not intended to address perceived safety issues, but rather to widen Havana Street at the existing crossing from two lanes to four lanes and to upgrade the warning devices incidental to the widening of Havana Street.  Applicants argue that regional and local growth experienced since the filing of this proceeding has not resulted in increased vehicular traffic necessitating widening Havana Street and upgrading the warning devices at the crossing.  Further, in filing the Application, Applicants anticipated completion of improvements by December 2008, approximately five years before planned RTD improvements would require redevelopment of the crossing at issue.  Applicants now anticipate that RTD could start redevelopment of this crossing as soon as August 2010.  Had Applicants known RTD’s timing, they contend the Application would not have been filed.

21. In its response filed October 13, 2009, UPRR agrees with the facts presented by Applicants and goes on to address proposed remedies.

22. By Decision No. R09-1247-I, the hearing in the matter was rescheduled.  To assist the parties in addressing concerns raised by the Commission, they were informed of questions they might wish to address at hearing.

23. At the scheduled time and place the hearing was conducted to consider all referred matters.  All parties appeared and participated through counsel.  During the course of the hearing, testimony was received from Ms. Becky Simon, Mr. Bill Snowden on behalf of CCD; Ms. Carol Decker on behalf of RTD; Mr. Derek Brown on behalf of the Park Creek Metropolitan District; and Ms. Kelly Abaray on behalf of UPRR.  Exhibits 1, 101 through 109, 201 through 204, 301 through 314, 316 through 318, and 401 through 402 were admitted into evidence.  

24. Pursuant to § 40-6-109, C.R.S., the ALJ transmits to the Commission the record of this proceeding, this recommended decision containing findings of fact and conclusions thereon, and a recommended order.
II. FINDINGS OF FACT, DISCUSSION, AND CONCLUSIONS
25. Ms. Simon is an Engineer with CCD, Department of Public Works.  Her responsibilities include reviewing engineering plans in the Stapleton redevelopment area.  She described the current crossing and adjacent roadway as well as planned roadway interconnectivity.

26. Ms. Simon testified that no modifications to the crossing have taken place since the filing of the Application.  Further vehicular traffic over the crossing is accelerating or decelerating due to a nearby all-way stop at the intersection of Havana Road and Smith Road.

27. Ms. Simon testified that CCD pursued the Application to upgrade the safety of the crossing in connection with the planned widening of Havana Road.  Due to development of the area at a slower rate than planned, she opines that traffic modeling and regional growth have not resulted in increased traffic at the rate originally anticipated.  Rather, over the past three to four years, she has observed no real traffic growth.  Based upon delayed plans for additional regional connections, she does not anticipate substantial traffic growth in the near future.

28. Ms. Simon further explained that CCD originally projected a five-year useful life for the crossing improvements in the Application.  In light of RTD’s current plans, CCD anticipates that improvements in the Application may not be in use a year before RTD plans would require redevelopment of the crossing.  Exhibit 104.

29. RTD plans a two-phased improvement at the crossing that would effectively scrap any improvements in the Application, if made.

30. Exhibit 105 describes four crossings along a corridor for improvement.  Ms. Simon explained that all but the Havana crossing have been cancelled by CDOT.

31. Ms. Simon reiterates that CCD did not file the Application based upon thoughts that the crossing was unsafe.

32. Exhibit 106 is a diagnostic for the crossing at issue prepared by Commission Staff.  The report indicates that accidents have occurred at the crossing, the most recent of which occurred in 2003.  Exhibit 107 includes associated accident reports.

33. Ms. Simon contends that the public interest supports coordination of planned developments affecting the crossing based upon observed accident history.  If constructed, the improvements would not survive RTD’s planned improvements affecting the crossing.  Based thereupon, relief of Decision No. C08-1046 is requested.

34. Mr. Bill Snowden has been a railroad contract specialist for CDOT since July 2009.  His responsibilities include management of the § 130 rail safety fund.  He evaluates crossings that will benefit from § 130 funds to enhance safety.

35. Mr. Snowden described appropriations pursuant to the 2005 Transportation Act, approximately $2,000,000 of which is available for projects in Colorado.  Approximately half of the appropriation is allocated to at-grade projects.   The remainder is primarily for grade separations; however, the remainder is subject to being allocated to at-grade crossings as well.

36. Mr. Snowden also addressed some aspects of fund management.  He generally reports expected obligations in a budget year to the Federal Highway Administration, although CDOT is typically allowed to bank funds for up to three years with prior applications.  If funds are not used, they are rescinded and no longer available for spending.

37. The final step in CDOT’s process to approve funding a project with § 130 funds is the signature of the state controller on a contract.  Upon this final signature, funds are committed thereby and federal funds are made available to the State obligated funding.

38. Exhibit 108 is a compilation of all highway-rail crossings ranked by predicted accidents per year as of December 31, 2008.  The basis of the calculation is explained in more detail in Exhibit 109.

39. Mr. Snowden initially described that funding decisions are initially based on Federal Railroad Administration rankings, Exhibit 108.  Thereafter, he relies upon his evaluation and technical expertise as well as that of Staff of the Commission and the Railroad Engineer to finalize selection. 

40. Mr. Snowden utilizes Exhibit 108 to conclude that the crossing at issue is the 126th priority for § 130 funds with a .039866 probability that a collision between a train and a highway vehicle will occur at the crossing in a year.
  Exhibit 108.

41. Perhaps a departure from those before him, Mr. Snowden will typically approach local authorities with identified problems, such as recent accident history.  He desires a life expectancy for improvements of 15 to 20 years (or at minimum 5 years).  Shorter-lived projects would typically not be granted.  In his experience, cooperation of local authorities has been forthcoming.

42. Exhibit 105 reflects three other crossings in the same corridor approved for § 130 funding.  However, CDOT never obligated funds to those projects.  Without that obligation undertaken by execution of contract, there were never funds available to spend therefor (i.e., those projects were not done).

Reviewing the within application, Mr. Snowden cannot present any basis upon which CDOT awarded § 130 funds for this project.  Although it is not always the case that 

43. projects ranking highest on Exhibit 108 are funded first, he can find no logical reason why the crossing at issue was granted § 130 funding.

44. Illustratively, Mr. Snowden described the crossing ranked 10th on Exhibit 108 as just one example of crossings that he would complete prior to the one at issue in this proceeding.  In his opinion signalization under the present circumstances would be wasted at the Havana crossing in light of how soon RTD plans construction affecting the crossing.

45. Ms. Carol Decker is an Engineering Project Manager for RTD with responsibility for the East Corridor Project.  The crossing at issue is within the scope of such project.

46. Ms. Decker described two phases of construction planned by RTD affecting the crossing at issue.  The first phase includes plans to relocate UPRR existing tracks and to construct a new third track.  It is currently planned that gates and islands will be constructed at the crossing in this phase.  Some utility work could commence before the summer of 2010 and Phase 1 is anticipated to be complete mid-2012.  In the second phase 2, new commuter rails will be constructed.  See Exhibit 401.  It is anticipated that the second phase will be completed in 2016.

47. Operations along the corridor are expected to be with a concessionaire through a public-private partnership.  Currently, the notice to proceed is anticipated to be issued to the selected concessionaire in July 2010.  

48. Mr. Derek Brown is the Director of Engineering for Forest City Enterprises (Forest City).  Forest City is the master developer for the Stapleton redevelopment and in that capacity as the project manager for Park Creek Metropolitan District.  He is responsible for engineering activities for Stapleton Filing No. 7.

49. Mr. Brown described planned infrastructure at the time the application was filed as compared to what has occurred in light of slower than planned development.  There has been no observed traffic growth at the crossing.  Additionally, a new interchange at Central Park Boulevard and Interstate 70 will take further traffic away from the crossing at issue.  

50. Mr. Brown states that safety of the crossing was not an issue causing the within application to be filed and none were discussed in connection therewith.  Rather, the widening of Havana was the purpose of the filing.  Based upon current studies, he does not anticipate a need to proceed with the widening until approximately 2017.

51. Mr. Brown does not believe there is a current safety issue at the Havana crossing at this time.  

52. Ms. Abaray is a Manager of Industry and Public Projects for UPRR.  She is the UPRR’s engineering liaison for public grade crossing or grade separations in Colorado and Wyoming. 

53. Ms. Abaray described the current crossing conditions and presented recent photographs thereof.  See Exhibits 301 to 307.  She also described concerns regarding proximity of the crossing and the arsenal wye that remain to be resolved.

54. Estimates previously provided by UPRR for incorporation into the construction and maintenance agreement are now out of date and would require revision prior to proceeding further.  

55. RTD’s plans for the crossing will require much different equipment than that originally planned for in the Application.  However, plans cannot be finalized until signalization and road width are determined.  A diagnostic is currently scheduled for RTD’s east corridor.

56. Ms. Abaray described current UPRR operations at the crossing.  Currently there are eight to ten through trips at the Havana crossing Monday through Friday and four switching moves.  Maximum timetable speed for through crossings is 25 miles per hour; however, trains rarely reach that speed.  Eastbound trains are normally loaded coal trains picking up speed leaving downtown.  Westbound trains are slowing for restricted speeds nearer to downtown.  For switching movements, speeds are generally approximately ten miles per hour. 

57. Ms. Abaray described incorrect information on the DOT-AAR Crossing Inventory for the crossing that needs to be updated.  Exhibit 314.  

58. All parties agree that § 130 funding was not requested due to concerns that the crossing is unsafe.  Rather, it is contended that the Application was filed to improve the crossing because there were plans to widen Havana at the time.

59. Mr. Snowden manages the § 130 rail safety fund.  However, funds were awarded for the project at issue prior to his taking on those responsibilities.  Given consideration of higher priority projects, he can provide no basis upon which § 130 funds would have been awarded to the project at issue.  In his opinion, based upon Exhibit 108, Mr. Snowden generally considers the crossing at issue to be the 126th priority in the State of Colorado in absence of extraordinary circumstances.

60. Based upon his file review and current methods, he can find no logical reason for funds to be awarded.  He views several other projects around the State that are much higher ranked than the one at issue.

61. If § 130 funds were not used for this project, Mr. Snowden would make every attempt to move the funds to three or four different projects having higher priority.

62. Mr. Snowden typically desires a 15 to 20-year lifespan and would generally not commit Section 130 funds for shorter lived projects in absence of an overriding reason (i.e., a recent severe accident history). 

63. In summary, it appears CDOT can provide no basis for the decision to provide § 130 funding for the project and does not attempt to defend the award.  To the contrary, Mr. Snowden explains that if the funds were available, they would be spent on higher priority projects.

64. Funds are available pursuant to 23 U.S.C. 130 to pay for the cost of construction of projects for the elimination of hazards of railway-highway crossings.  These funds can be used for the construction of new or reconstruction of existing grade separations of crossings, installation of protection of grades at crossings, relocation of highways to eliminate grade crossings, or as an incentive payment for the closure of crossings.  In some cases, portions of railway relocation to eliminate a crossing can also be paid for from this fund.  23 U.S.C. 130.

65. Application of § 130 funds is dependent upon the State conducting and systematically maintaining a survey of all highways to identify those railroad crossings which may require separation, relocation, or protective devices.  The State is to establish and implement a schedule of projects for this purpose.  At least one-half of the funds authorized to a state shall be available for the installation of protective devices at railway-highway crossings.  Id.
66. In an uncontested and unopposed proceeding, the Commission may take evidence by affidavit or otherwise, without the necessity of a formal oral hearing.  § 40-6-109(5), C.R.S., and Rule 1403 of the Rules of Practice and Procedure, 4 Code of Colorado Regulations 723-1.

67. In the case at bar, the Commission reasonably inferred that the project would eliminate hazards of a railway-highway crossing of sufficient consequence to warrant CDOT funding.  Applicants stated:  

Under authority of the laws and of the statutes of the United States of America and of the State of Colorado, funds have been allocated for the at-grade crossing improvement and automated signals and gates though the Federal Section 130 Program and are also allocated under the Stapleton Individual Facilities Development Agreement No. 7 and Amendment No. I to IFDA F-3 ("IFDA 7"). The project was selected pursuant to a request-for proposals to local governments under the Federal Section 130 railroad/highway hazard elimination program. The selected projects must meet a cost-benefit and hazard-reduction factor that is calculated by a computer program developed by the Federal Railroad Administration. The Section 130 monies include approximately $310,000, and the remaining costs will be covered by funds, as set forth in IFDA 7 and referenced in the agreements in Exhibit D.”  

Application at 4.

68. By Decision No. C08-1046, the Application was approved.

69. “The commission, at any time upon notice to the public utility affected, and after opportunity to be heard as provided in the case of complaints, may rescind, alter, or amend any decision made by it.”  § 40-6-112, C.R.S.

70. No party contends there is an immediate safety issue necessitating modification of the crossing as contemplated in Decision No. C08-1046.  Further, it is now clear that CDOT presents no basis for its funding determination when made and can present no logical basis for such determination at this time.  With limited § 130 resources CDOT would apply resources to higher priority projects that would presumably yield higher public benefits.

71. Little change has occurred in the area of the Havana crossing.  Further, the timing of other developments dictate that little will likely change before RTD’s phased construction plan is anticipated.  Although not considered for approval herein, RTD currently plans modification of the crossing including modification of warning devices at the crossing.

72. The parties no longer wish to proceed with the improvements described in the application and approved by Decision No. C08-1046.  Statements in the uncontested Application are no longer supportable based upon the record evidence.  Reliance thereupon, in hindsight, was unfortunate and unsupportable in light of the entirety of the record as it now stands.  

73. Under the circumstances at bar, it is appropriate that relief of Decision No. C08-1046 be granted, the decision vacated, and the docket closed.

III. ORDER

A. The Commission Orders That:

1. Decision Nos. C09-0766 and C08-1046 are vacated.
2. The Motion for Extension of Time, filed June 30, 2009, is denied as moot.
3. Docket No. 08A-376R is closed.

4. This Recommended Decision shall be effective on the day it becomes the Decision of the Commission, if that is the case, and is entered as of the date above.  

5. As provided by § 40-6-109, C.R.S., copies of this Recommended Decision shall be served upon the parties, who may file exceptions to it.  

a) If no exceptions are filed within 20 days after service or within any extended period of time authorized, or unless the decision is stayed by the Commission upon its own motion, the recommended decision shall become the decision of the Commission and subject to the provisions of § 40-6-114, C.R.S.

b) If a party seeks to amend, modify, annul, or reverse basic findings of fact in its exceptions, that party must request and pay for a transcript to be filed, or the parties may stipulate to portions of the transcript according to the procedure stated in § 40-6-113, C.R.S.  If no transcript or stipulation is filed, the Commission is bound by the facts set out by the administrative law judge and the parties cannot challenge these facts.  This will limit what the Commission can review if exceptions are filed.

6. If exceptions to this Decision are filed, they shall not exceed 30 pages in length, unless the Commission for good cause shown permits this limit to be exceeded.
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Director
	THE PUBLIC UTILITIES COMMISSION
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G. HARRIS ADAMS
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� Although CDOT’s current funding process is not at issue herein, the undersigned feels compelled to express some level of concern with regard thereto.  On the first page of Exhibit 108, the U.S. Department of Transportation Federal Railroad Administration explicitly states “WBAPS is a computer model which provides the user an analytical tool….This computer model does not rank crossings in terms of most to least dangerous.  Use of WBAPS data in this manner is incorrect and misleading.”  Exhibit 108 at 1.  Mr. Snowden’s testimony indicates that the model is perhaps being used as a default ranking in the absence of information to the contrary.  Of note, Exhibit 108 only includes historical data.  Thus, it is not clear how CDOT would give consideration to crossings having no past accident history.  Additionally, there were noted inaccuracies in Exhibit 108.  It is not clear how such inaccuracies or omitted crossings might be considered for funding.  For example, three crossings listed in Exhibit 108 were ordered closed by the Commission by Decision No. C08-1281 in 2008 (crossings numbered 1648, 1710, and 1711 should not even be on the list).  Further, Exhibit 108 does not appear to take into account recent activity.  For example, the first crossing listed in Exhibit 108 is Pecos Street in Adams County.  This crossing was recently closed to construct a grade separation of this crossing as approved by Decision No. R09-0259.  Section 130 explicitly requires the State to conduct and systematically maintain a survey of highways and to establish and implement a schedule of projects.  In any event, for purposes of this proceeding, it is clear that Mr. Snowden opines there are numerous higher priority uses of § 130 funds than the project at issue herein. 
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