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I. statement

1. On December 9, 2009, Union Taxi Cooperative (Union Taxi) filed a Formal Complaint against MKBS, LLC, doing business as Metro Taxi &/or Taxi Fiesta &/or South Suburban Taxi (Metro Taxi) and Colorado Cab Company, doing business as Denver Yellow Cab, and/or Boulder Yellow Cab (Colorado Cab).  

2. By the Formal Complaint, Union Taxi seeks an order from the Commission abrogating an agreement individually entered into between Metro Taxi and Colorado Cab with the Cherry Creek Shopping Center located in Denver, Colorado.  According to the Formal Complaint, Union Taxi alleges anticompetitive practices by both Colorado Cab and Metro Taxi arising from an exclusive agreement Colorado Cab and Metro Taxi entered into with the Cherry Creek Shopping Center.  That agreement allegedly provides that only Colorado Cab and Metro Taxi will be allowed to utilize the cab stand which is located at the Cherry Creek Mall.  The agreement purportedly specifically excludes Union Taxi and Freedom Cabs, Inc. (Freedom Cabs) from the cab stand during the duration of the exclusive agreement.  

3. Union Taxi alleges inter alia, that through the Cherry Creek Exclusive Agreement, Colorado Cab and Metro Taxi have violated Public Utilities Law, and have engaged in anticompetitive behavior that would “ultimately undermine the Commission’s stated policy of increasing competition in the Denver taxi market.”
  As such, Union Taxi seeks a Commission Order abrogating the Cherry Creek Exclusive Agreement and declaring all similar agreements as prohibited; a declaratory judgment prohibiting Colorado Cab and Metro Taxi from continuing to engage in the conduct alleged by Union Taxi; and such further relief as the Commission deems appropriate.

4. On December 9, 2009, Freedom Cabs filed a Formal Complaint against Colorado Cab and Metro Taxi.  Through its Formal Complaint, Freedom requests an Order from the Commission that the collusive and anticompetitive agreement entered into individually between Metro Taxi and Colorado Cab with the Cherry Creek Shopping Mall, collusively and unlawfully prevent Freedom’s ability to compete with Metro Taxi and Colorado Cab.  

5. Freedom Cabs further asserts that the agreement by itself constitutes an unreasonable and unlawful practice in violation of Public Utilities Law.  However, Freedom Cabs goes further to allege that Colorado Cab and Metro Taxi have entered into another agreement with an unnamed shopping mall operator which also excludes Freedom Cabs or any other authorized taxi carrier except Metro Taxi and Colorado Cab from access to the shopping mall’s cab stand.  Freedom Cabs takes the position that both of the agreements are contrary to public policy.

6. Consequently, Freedom Cabs requests that Metro Taxi and Colorado Cab, each of which holds certificates of public convenience and necessity from this Commission, be required to cease and desist from operating under the agreements’ terms and that the Commission find that operating under such agreements is unlawful.

A. Consolidation

7. Commission Rule 4 Code of Colorado Regulations (CCR) 723-1-1402 governs consolidation.  As pertinent here, the Rule provides that the “Commission may, upon its own initiative … consolidate proceedings where the issues are substantially similar and the rights of the parties will not be prejudiced.”  Whether to grant consolidation is within the Commission’s discretion.

8. The Administrative Law Judge (ALJ) finds that consolidation of the above captioned applications would minimize or eliminate the risk of inconsistent decisions, as well as serve administrative efficiency and economy and would minimize the need for parties to submit duplicative evidence.  

9. The underlying facts of the two separate Formal Complaints are identical.  Union Taxi’s allegations stem from the agreement struck between Cherry Creek Shopping Mall and Metro Taxi and Colorado Cab, as do the allegations arising from the Formal Complaint filed by Freedom Cabs.  In addition, the two Complainants also request similar relief – namely that Metro Taxi and Colorado Cab be required to cease and desist from operating under the agreement with Cherry Creek Shopping Mall and that the Commission issue a declaratory order that such agreements are unlawful.  As such, not only do the allegations in both Formal Complaints arise from the identical set of facts, but the substantive legal issues are identical as well.  Therefore, the undersigned ALJ finds it appropriate to consolidate the two Formal Complaints.  It is further found that no party will be prejudiced by consolidating these two Dockets; indeed, Both Freedom Cabs and Union Taxi intend to utilize the same expert witness in each party’s case.  

10. In considering administrative efficiency, the ALJ finds that consolidation of Docket No 09F-891CP with Docket No. 09F-892CP is appropriate pursuant to Rule 4 CCR 723-1-1402.  It is found that the issues in these two dockets are substantially similar, and the rights of the parties will not be prejudiced.  Under the circumstances, consolidation is administratively efficient and conserves the resources of the Commission and the parties to these dockets.  As a result, Docket No. 09F-891CP will be consolidated with Docket No. 09F-892CP upon the Commission’s own initiative.

11. The two dockets will be consolidated for all purposes.  The Parties will be ordered to comply with the service and filing requirements set out below and in the Ordering Paragraphs of this Order.

12. The consolidated proceeding is assigned to the undersigned ALJ.

B. Pre-hearing Conference

13. On December 18, 2009, Commission Director Mr. Doug Dean issued an Order to Satisfy or Answer the Complaint and an Order Setting Hearing and Notice of Hearing to each Respondent.  The Order indicated that pursuant to Commission Rule 4 CCR 723-1-1302(g), Respondents were required to satisfy the Complaint or file an Answer within 20 days of service of the order, or by the close of business on January 7, 2010.  The Order also set a hearing in these two matters for February 24, 2010 at 9:00 a.m.

14. The ALJ finds that it is appropriate to vacate the hearing date and set a pre-hearing conference in this matter to set a procedural and discovery schedule in this consolidated proceeding.  Therefore, a pre-hearing conference will be scheduled for Thursday January 28, 2010.

15. The Parties must be prepared to discuss whether the testimony in this proceeding should be presented through written question-and-answer testimony that is pre-filed
 or should be presented through oral testimony that is given during the hearing.  If the testimony will be presented orally at hearing, then, for each witness, a detailed summary of testimony will be filed.
  Resolution of this issue will influence the procedural schedule.

16. The Parties must be prepared to discuss the following:  (a) the date by which Complainants will file written question-and-answer direct testimony (or a detailed summary of its direct testimony) and copies of the exhibits each will offer in its case; (b) the date by which Respondents will file written question-and-answer testimony (or a detailed summary of its testimony) and copies of the exhibits it will offer in its case; (c) the date by which Complainant will file any written question-and-answer rebuttal testimony (or a detailed summary of rebuttal testimony) and copies of the exhibits each will offer in its rebuttal case; (d) the date by which each Party will file any corrected written question-and-answer testimony and exhibits or will file any updated detailed summary of testimony; (e) the date by which each Party will file its prehearing motions;
 (f) the date for a final prehearing conference, if one is necessary; (g) the date by which the Parties will file any stipulation reached;
 (h) the hearing dates;
 and (i) whether the Parties wish to file closing statements of position at the conclusion of the evidentiary hearing.

17. The Parties must be prepared to discuss any matter pertaining to discovery if the procedures and time frames contained in Rule 4 CCR 723-1-1405 are not sufficient.  A party may raise any additional issue.

18. The undersigned ALJ expects the Parties to come to the prehearing conference with proposed dates, including hearing dates, for the procedural schedule.  The Parties must consult prior to the prehearing conference with respect to the listed matters and are encouraged to present, if possible, a procedural schedule and hearing dates that are acceptable to all Parties.  

19. If the Parties can reach agreement on a procedural schedule, they may file the proposed procedural schedule and a motion to vacate the prehearing conference.  If the Parties elect to file such a motion, the motion must be filed on or before January 25, 2010.

II. ORDER

A. It is Ordered That:

1. By the Commission’s own motion pursuant to 4 Code of Colorado Regulations (CCR) 723-1-1402, Docket No. 09F-891CP is consolidated with Docket No. 09F-892CP.

2. Docket Nos. 09F-891CP and 09F-892CP are consolidated.  Docket No. 09F-892CP is the primary (or lead) docket.

3. The parties in each docket are parties in the consolidated proceeding.  The parties in the consolidated proceeding shall modify their certificates of service accordingly.  

4. All docket numbers and captions in the consolidated proceeding shall be listed on all future filings, as shown above on this Order.  The primary docket identified in Ordering Paragraph No. 2, and its caption, shall appear first.

5. The filing requirements of Rule 4 CCR 723-1-1204 are modified as follows:  in this consolidated proceeding, Parties shall file:  (a) an original and four copies of all filings that do not contain information filed under seal with the Commission pursuant to a claim of confidentiality; and (b) an original and four copies of all filings that contain information filed under seal with the Commission pursuant to a claim of confidentiality.  Given the consolidation, documents shall be filed in Docket No. 09F-891CP; and no document shall be filed in Docket No. 09F-892CP.  

6. The procedural schedule of the consolidated proceedings as set out in 4 CCR 723-1-1405 is vacated.

7. A pre-hearing conference in this consolidated proceeding is scheduled as follows:


DATE:

January 28, 2009.


TIME:

9:00 a.m.


PLACE:
Commission Hearing Room




1560 Broadway, Suite 250




Denver, Colorado

8. At the prehearing conference, the Parties shall be prepared to discuss the matters set out above.

9. The prehearing conference may be vacated in the event the Parties file a motion that comports with Paragraph No. 19 above.

10. The Parties shall make the filings, shall abide by the service and filing requirements, and shall be held to the advisements set forth above in this Order.

11. This Order is effective immediately.

	(S E A L)

[image: image1.png]



ATTEST: A TRUE COPY


[image: image2.wmf] 

 

 


Doug Dean, 
Director
	THE PUBLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO


PAUL C. GOMEZ
______________________________

Administrative Law Judge
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� See, Formal Complaint at p. 4, ¶6.


�  If testimony is pre-filed, then the witness stands cross-examination on that testimony.  


� The detailed summary of testimony will include at least significant disclosure of the content of the testimony, of the background of the witness, and of the witness's conclusions or recommendations (and the basis for each conclusion or recommendation).


� This date can be no later than 14 calendar days before the first day of hearing.  


� This date can be no later than three business days before the first day of hearing.  


� The length of the hearing will depend, to a large degree, on whether written question-and-answer testimony is pre-filed.  
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